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STATEMENT OF QUESTIONS PRESENTED 

Appellant states that the questions presented are: 

1. Whether or not the trial judge could proceed sum¬ 
marily to adjudge defense counsel in a criminal case guilty 
of criminal contempt without notice and without a hearing 
or should the judge have afforded appellant a hearing be- 
for another judge and a jury. 

2. Whether or not an attorney, representing a defendant 
in a criminal case, summarily adjudged guilty of contempts 
of court, under Rule 42(a) of the Federal Rules of Crimi¬ 
nal Procedure, when the contempts concerned alleged dis¬ 
respect to or criticism of the trial judge or his rulings in 
his presence, is entitled to notice and a hearing before an¬ 
other judge pursuant to Rule 42(b) of the Federal Rules 
of Criminal Procedure. 

3. Whether, if a trial judge is permitted to cite the par¬ 
ticular conduct of the appellant as a criminal contempt, it 
violates the right of appellant’s client in a criminal case “to 
have the Assistance of Counsel for his defense” guaranteed 
by the Sixth Amendment to the Constitution of the United 
States and, if it does, then should not such summary judg¬ 
ment of contempt be set aside as a wrongful interference 
with an attorney’s duty to his client. 

As a threshold proposition under this question, whether 
attorneys who give wrong advice and who act in good faith 
and without deliberate intent are guilty of contempt be¬ 
cause a judge does not agree with their views or actions. 

4. Whether or not the issuance of a subpoena duces tecum 
to compel the attendance at the trial of a witness from 
Pennsylvania, the mother of the prosecution witness in an 
abortion trial, after a delay had been denied for the pur¬ 
pose of taking her deposition, constitutes an abuse of proc- 


ess and a criminal contempt because the trial judge felt 
that no relevant testimony was elicited from the witness. 

5. Whether the subpoenaing of a witness in a criminal 
case, when the subpoenaed witness, in the opinion of the 
trial judge, does not give relevant testimony, constitutes 
an abuse of process and a criminal contempt in the presence 
of the court within the meaning of Rule 42(a) of the Fed¬ 
eral Rules of Criminal Procedure, or whether it is outside 
the presence of the court and is triable in accordance with 
Rule 42(b) of the Federal Rules of Criminal Procedure. 

6. Whether or not the subpoenaing of two witnesses, 
whose testimony when subpoenaed was believed by appel¬ 
lant to be necessary or helpful in the defense of his client 
in a criminal case, could constitute a criminal contempt on 
the part of the attorney for the accused in view of the pro¬ 
visions of the Sixth Amendment, giving an accused in a 
criminal prosecution the right “to have compulsory proc¬ 
ess for obtaining Witnesses in his favor.” 

7. Whether or not the facts set forth in the specifications 
filed by the trial judge against appellant actually consti¬ 
tute a criminal contempt of court within the meaning of 
either Rule 42(a) or Rule 42(b) of the Federal Rules of 
Criminal Procedure and the statutes in such case made 
and provided, considered in the light of the record. In¬ 
volved in this question is the basic query of whether an 
attorney can be held guilty of contempt when he takes ac¬ 
tions which he believes are necessary to preserve his cli¬ 
ent’s interests or maintain his own rights. Also involved 
is the very serious question of whether an attorney, wdio 
under such circumstances fails to take such actions through 
fear of consequences either in the way of disfavor on the 
part of the judge or punishment by fine or imprisonment, 
should or ought to be branded as a craven and a poltroon 
and unworthy of his high commission as a member of the 
bar and a defender of the liberties of a citizen. 
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V. Consideration of the trial record concerning the 
sixtv-eight individual instances of alleged con¬ 
tempt reveals that appellant is not guilty as a 
matter of fact of any such conduct. Most of the 
instances arose out of the over-sensitivity of the 
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duct of the court which operated to the preju¬ 
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JURISDICTIONAL statement 

This is an appeal from a summary order of the United 
States District Court for the District of Columbia, Judge 
Alexander Holtzoff presiding, committing appellant, an 
attorney, for a period of ten days for an alleged contempt 
of court. The case contains no formal pleadings because 
Judge Holtzoff proceeded in summary fashion without no¬ 
tice and without a hearing and adjudged appellant guilty 
of contempt at the conclusion of his instructions to the jury, 
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while appellant was acting as defense counsel for the de¬ 
fendant in a criminal case entitled United States v. Henry L. 
Peckham, Jr., Criminal Case No. 579-52. The criminal con¬ 
tempt proceeding below has been designated United States 
v. Dorsey K. Offutt, Miscellaneous No. 15-52. The court 
below allegedly exercised jurisdiction over the appellant 
herein pursuant to Rule 42(a) of the Federal Rules of 
Criminal Procedure. The contempt order of commitment 
is final and appealable and was entered on June 16, 1952. 
Notice of appeal was timely filed (J.A. 23). 1 

The jurisdiction of this Court to review the order and 
specifications of contempt is invoked under Section 101, 
Title 17, District of Columbia Code, 1940 Edition; 28 
U.S.C.A., Section 1291 and Title 28 U.S.C.A., Section 2106. 

STATEMENT OF THE CASE 

On Thursday, May 23, 1952, appellant, an attorney, en¬ 
tered his appearance as attorney for Henry L. Peckham, Jr., 
(J.A. 4), defendant in a criminal case then pending against 
him in the United States District Court for the District of 
Columbia, Criminal No. 579-52. The indictment, returned 
April 4,1952, charged the defendant Peckham with commit¬ 
ting two separate abortions at two different times, involv¬ 
ing the same complaining witness (J.A. 2). On Friday, 
May 23, 1952, appellant appeared before Judge Richmond 
Keech, in the District Court, and argued certain prelimi¬ 
nary motions on behalf of the defendant Peckham. On 
Monday, May 26, 1952, appellant appeared and argued a 
motion before Chief Judge Bolitha Laws of the District 
Court in the Peckham case. 

On Tuesday, May 27, 1952, the case was called for trial 
before Judge Alexander Holtzoff in the District Court 
and after certain preliminaries, the selection of the jury 
began and, on May 28, 1952, the trial commenced. 

The trial lasted thirteen days. Twenty witnesses testi¬ 
fied for the government. Ten witnesses testified for the 
defense. 


1 J. A. refers to Joint Appendix filed herein. 
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On June 16, 1952, the trial judge delivered his charge 
to the jury. They retired for their deliberations at 12:14 
o’clock. Immediately thereafter, but before the jury re¬ 
turned with its verdict, the trial judge summarily adjudged 
the appellant guilty of criminal contempt of court, within 
the meaning of Rule 42(a) of the Federal Rules of Crimi¬ 
nal Procedure for his conduct during the trial and sentenced 
him to be committed for ten days (J.A. 22). No hearing 
was had and appellant was denied any right of defense and 
the right to counsel (J.A. 257-25S). Appellant attempted 
to deny guilt and requested a stay for a short time to con¬ 
sult counsel. This was denied and he was forthwith taken 
into custody by the marshal and removed from the court ‘ 
(J.A. 258). Nor would the court permit counsel to be 
heard (J.A. 259). After this was done, a copy of the speci¬ 
fications of contempt and order thereon were delivered by 
the court to associate counsel for Peckham in the trial (J.A. 
256-258). A written motion for bail was filed later, on the 
same day, and was denied by the court (J.A. 32, 33). 

The specifications consisted of twelve main parts alleging 
different contempts (J.A. 25-29). Specifications Nos. 1, 2, 

3, 4, 5, 6, S and 10 contain references to the trial record. 
In some instances, under some of these specifications, there 
are numerous record references. By actual count, exclud¬ 
ing the general contempt citation, there are 68 charges. 

Throughout this trial, the appellant was sick, nervous 
and upset (J.A. 70, 72, 115). 

On numerous occasions during the trial the court ad¬ 
dressed the appellant in a manner obviously upsetting and 
disconcerting, such as “stupid” (J.A. 55), “discourteous” 
(J.A. 139), “unethical” (J.A. 139), “insolent” and “losing 
his mind” (J.A. 226). The trial judge also accused appel¬ 
lant of being “insolent” on several occasions both in and 
out of the presence of the jury (J.A. 79, 127, 226). At an¬ 
other point, the court threatened to have the marshal pull 
him back to his seat and to have him “gagged” (J.A. 180, 
213-215) and jailed (J.A. 81-82). Whenever the appellant 
requested that the court specify in what respect he was 
guilty of misconduct, the court refused to tell him. 
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For the first three days of the trial, the relations be¬ 
tween the court and appellant were cordial and without 
incident. On June 3, 1952 difficulties commenced because 
the court rebuked counsel for his conduct, but later ex¬ 
pressed the view that he did not think counsel meant it 
(J.A. 69). 

From time to time throughout the trial, the prosecutor 
made uncomplimentary statements regarding appellant 
(J.A. 70, SS, 105, 127-128, 137-13S, 179-180, 218). On one 
occasion in the presence of the jury the prosecutor stated 
to the court that appellant had “threatened to punch him 
(prosecutor) in the nose” (J.A. 45-46). 

The record is replete with numerous instances of collo¬ 
quy. Appellant at all times made his objections known to 
the court in a respectful manner and in support thereof 
would offer to cite cases, but was met with rebuke. 

Appellant perfected his appeal to this Court on June 16, 
1952 (J.A. 22-24), the very day on which he was summarily 
and without a hearing adjudged in contempt. An immedi¬ 
ate appeal was necessary because the court below- arbi¬ 
trarily denied bail. This meant that the sentence would 
•> 

be carried out and appellant deprived of any appeal con¬ 
trary to St. Pierre v. U. S., 319 U. S. 41 and Sacher v. U. S., 
343 U. S. 1. 

On June 16,1952 this Court granted bail on appeal. Ap¬ 
pellant is at liberty on bail pending this appeal (J.A. 40-41). 

Each factual situation on which the court below- relied in 
finding appellant guilty of contempt is set out in the argu¬ 
ment and there considered. No point is seen to repeating 
each factual situation in this statement of the case. 

CONSTITUTIONAL PROVISIONS. STATUTES AND RULES INVOLVED 

Constitution of the United States: 

Article III., Section 2 (3) 

“The trial of all crimes, except in cases of impeach¬ 
ment, shall be by jury; and such Trial shall be held 
in the State w-here the said Crimes shall have been 
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committed; but when not committed within any State, 
the Trial shall be at such Place or Places as the Con¬ 
gress may by Law have directed.” 

“Fifth Amendment.” No person shall be * * * de¬ 
prived of life, liberty, or property, without due process 
of law; * • 

“Sixth Amendment.” In all criminal prosecutions, 
the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district 
wherein the crime shall have been committed which dis¬ 
trict shall have been previously ascertained by law, 
and to be informed of the nature and cause of the ac¬ 
cusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining Wit¬ 
nesses in his favor, and to have the Assistance of Coun¬ 
sel for his defense.” 

Title 18, Section 401, U. S. C. A., Chapter 21: 

“Powder of Court: 

A court of the United States shall have powder to 
punish by fine or imprisonment, at its discretion, such 
contempt of its authority, and none other, as— 

(1) Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration of 
justice; 

(2) Misbehavior of any of its officers in their offi¬ 
cial transactions; 

(3) Disobedience or resistance to its lawful write, 
process, order, rule, decree, or command.” 

Federal Rules of Criminal Procedure, Title 18, 

U.S.C.A. 

Rule 42. Criminal Contempt. 

(a) “Summary Disposition.—A criminal contempt 
may be punished summarily if the judge certifies that 
he saw or heard the conduct constituting the contempt 
and that it was committed in the actual presence of 
the court. The order of contempt shall recite the facts 
and shall be signed by the judge and entered of rec¬ 
ord.” 
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(b) “Disposition Upon Notice and Hearing.—A 
criminal contempt except as provided in subdivision 
(a) of this rule shall be prosecuted on notice. The 
notice shall state the time and place of hearing, allow¬ 
ing a reasonable time for the preparation of the de¬ 
fense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as such. 
The notice shall be given orally by the judge in open 
court in the presence of the defendant, or, on applica¬ 
tion of the United States Attorney or of an attorney 
appointed by the court for that purpose, by an order 
to show cause or an order of arrest. The defendant 
is entitled to a trial by jury in any case in which an act 
of Congress so provides. He is entitled to admission to 
bail as provided in these rules. If the contempt charged 
involves disrespect to or criticism of a judge, that judge 
is disqualified from presiding at the trial or hearing 
except with the defendant’s consent. Upon a verdict 
or finding of guilty, the court shall enter an order fix¬ 
ing the punishment.” 

STATEMENT OF POINTS ON APPEAL 

The court below erred: 

(1) In not granting a jury trial to appellant on all 
charges. 

(2) In its findings that, as a matter of fact, any of the 
instances cited by it, constituted criminal contempt of court 
in violation of Rule 42(a) of the Federal Rules of Criminal 
Procedure, contrary to the Fifth and Sixth Amendments to 
the Constitution. 

(3) In its finding and judgment that the alleged con¬ 
temptuous conduct was punishable summarily under Rule 
42(a) of the Federal Rules of Criminal Procedure. 

(4) In not giving notice and hearing to appellant on all 
of the alleged contempts in compliance with Rule 42(b) of 
the Federal Rules of Criminal Procedure. 

(5) In finding appellant guilty of criminal contempt for 
subpoenaing two witnesses since such action is not contempt 
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and because that finding violates the right of an accused 
under the Sixth Amendment of the Constitution to have 
compulsory process for witnesses. 

(6) In not giving notice and hearing to appellant on the 
alleged contempts involving the subpoenaing of witnesses. 

(7) In finding appellant in contempt of court for making 
numerous valid objections to the conduct of the judge. Said 
finding of contempt violated the intent of the Sixth Amend¬ 
ment of the Constitution of the United States, since appel¬ 
lant was rendering effective ‘‘Assistance of Counsel” and 
therefore was not guilty of contempt. 

SUMMARY OF ARGUMENT 

I. The charges should have been tried by another judge 
and before a jury as required by law. Summary contempt 
proceedings should be resorted to only in extreme situations 
where it is necessary to enforce obedience and order in the 
court. Sacher v. United States, 341 U. S. 1, 22 (Dissenting 
Opinion, Judge Black). When the need of preserving obedi¬ 
ence or order has passed, summary contempt proceedings 
should not be used. Toledo Newspaper Co. v. United States, 
247 U. S. 402, 425-426. Summary proceedings are extreme 
in nature and are generally considered as foreign to our 
system of jurisprudence because they combine in the judge 
the roles of both prosecutor and judge. Where a judge has 
any interest in the outcome of a case, he generally is not 
permitted to try that case. Turney v. Ohio, 273 U. S. 510. 

Article III, Section 2 of our Constitution requires the trial 
of all crimes shall be by jury. As contempt proceedings 
are criminal prosecutions, in the absence of the most un¬ 
usual circumstances, contempt trials should be held before 
another judge and before a jury. Rule 42 was not prepared 
with the purpose of authorizing all contempts, even when 
they occur in open court, to be punished through summary 
proceedings. It is only when a summary proceeding is nec¬ 
essary to protect order in the court or its processes that 
such a proceeding can be used legally. Cooke v. United 
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States, 267 U. S. 517; Sacher v. United States, 343 IT. S. 1, 
29 (Dissenting Opinion, Frankfurter, J.). To permit sum¬ 
mary proceedings to be used where they are not necessary 
to preserve order in the court or the processes of the court, 
will give the judiciary power to sentence and confine citi¬ 
zens without even the semblance of a hearing or any of 
the steps considered necessary to due process of law. Hovey 
v. Elliott, 167 U. S. 409. Xo valid reason has been alleged 
or is shown in the charges to warrant a summary proceed¬ 
ing in this instance and appellant should have been tried 
before another judge and jury. 

II. Rule 42 of the Federal Rules of Criminal Procedure 
requires that a contempt charge which involves “disrespect 
to or criticism of a judge” shall be prosecuted only upon 
notice and a hearing before another judge. Fourteen of 
the charges clearly fall within this classification. Further, 
a reading of the record will disclose that all of the remain¬ 
ing charges were treated in effect by the trial judge as dis¬ 
respectful to or in criticism of him or his rulings. In such cir¬ 
cumstances, as is shown by the decision in Cooke v. United 
States, 267 U. S. 517, the issues here involved should have 
been decided only after a notice and a hearing before an¬ 
other judge as required by Rule 42. Appellant’s honest at¬ 
tempts as defense counsel to have the record reflect the per¬ 
sonal conduct of the trial judge were treated by the trial 
judge as personal affronts to him and contemptuous. We 
submit this action of the trial judge levelled at an attorney 
is contrary to the decisions of this Court. Butler v. United 
States, 88 U. S. App. D. C. 140, 1S8 F. 2d 24; Billed v. 
United States, 87 TJ. S. App. 274, 184 F. 2d 394; Vind v. 
United States, 81 IT. S. App. D. C. 3S6,159 F. 2d 777. 

Appellant and his client below* w*ere entitled to hearings 
free from bias. The actions of the trial judge here evidenced 
at the very least constructive bias ( Whitaker v. McLean, 
73 App. D. C. 259, US F. 2d 596) and he should not have 
proceeded against appellant in a summary manner as his 
personal feelings were involved. He should have referred 
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the matter to another judge for a hearing as required by 
Rule 42. Cooke v. United States, 267 IT. S. 517. 

III. The trial judge had no basis under Rule 42(a) of 
the Federal Rules of Criminal Procedure for the contempt 
charges involving the issuance of subpoenas to two wit¬ 
nesses. Any possible contempt took place by reason of their 
delivery to a process server or marshal and could not be 
and was not in the actual presence of the court. Specifica¬ 
tion 2 charges appellant with contempt because he issued 
a subpoena decus tecum to Mrs. Hodges, mother of Mary 
Ott, the prosecuting witness, and a subpoena to a friend of 
Mary Ott, one Lieutenant Donahower. The court found 
appellant guilty of contempt for issuing these subpoenas 
because the court was of the opinion that appellant could 
not elicit any relevant testimony from either of the wit¬ 
nesses. While we believe some relevant testimony was 
elicited because of the subpoenaing of these witnesss, the 
issuance of the subpoenas did not take place within the pres¬ 
ence of the court and their issuance was not seen by the 
court. Hence, there was no basis for proceeding under 
Rule 42(a) in these instances and the court should have 
proceeded under Rule 42(b) and referred the matter to 
another judge. Counsel for defendant in a criminal case 
must pursue all proper means to present all evidence to 
the court which would help his client. Sacher v. United 
States, 343 U. S. 1. No charge is made that the subpoenas 
were issued in bad faith (J.A. 28). Hence their issuance 
is not contempt (In re Watts and Sachs, 190 U. S. 1, 32, 35) 
and if it were, as it did not occur in the presence of the court 
and under its eye, these contempt charges would have to be 
tried by another judge. In Re Oliver, 333 U. S. 257; Cooke 
v. United States, 267 U. S. 517 and similar decisions of the 
Supreme Court support our contention. 

IV. The charges made, being unreasonable and oppres¬ 
sive, considered in their entirety, have the effect, if sus¬ 
tained, of depriving a criminal defendant of the effective 
“Assistance of Counsel” guaranteed by the Sixth Amend- 
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ment to the Constitution. Therefore, they cannot be sus¬ 
tained in the absence of positive proof in the record that ap¬ 
pellant had acted in bad faith. In re Watts and Sachs, 
supra. Moreover, two of the charges and findings of con¬ 
tempt based on the subpoenaing of witnesses violate an¬ 
other part of the Sixth Amendment since the accused in a 
criminal prosecution has a right to compulsory process to 
compel the attendance of witnesses. We submit that the 
charges here involved are so sweeping and so broad that 
they effectively deprive the accused below of the assistance 
of counsel guaranteed by the Sixth Amendment. Defend¬ 
ants in criminal cases have the constitutional right to the 
effective assistance of counsel. Foster v. Illinois, 331 U. S. 
134. This means that counsel in a criminal case must be 
fearless and when he is of the opinion that actions and rul¬ 
ings of the trial court are prejudicial to his client, has the 
duty of stating his objections, fully covering these actions 
and rulings in the record. Butler v. United States, supra 
(p. 25); Billed v. United States, supra (p. 402); In re 
Cottingham, et al. (Colo.) 1S2 P. 2. 

In performing his duty, appellant’s action, in endeavoring 
to protect the interests of his client in an unpopular crimi¬ 
nal case were not contemptuous. Bennett v. Superior Court 
in and for San Diego Co., 222 P. 2d S76. As appellant was 
merely doing his duty as required by the Sixth Amendment 
and the decisions of this Court, he is entitled to the protec¬ 
tion of this Court in the performance of that duty. Glasser 
v. United States, 315 U. S. 60. The Sixth Amendment also 
gives an accused the right of compulsory process against 
witnesses. A search of the reported cases fails to find any 
case holding any attorney in contempt of court for issuing 
“unnecessary” subpoenas in a criminal case. One case, Ex 
Parte Walter Stroud, 26S S. W. 13, 37 A.L.R. 1111, decided 
in Arkansas, reversed a finding of contempt against a de¬ 
fendant who caused 167 witnesses to be subpoenaed, many 
of whom were never called. For the calling of many others 
Stroud could give no valid reason. Hence, we submit that 
the issuance of two subpoenas on behalf of a client, to the 
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mother of the prosecuting witness and to a friend of the 
prosecuting witness, by defense counsel, cannot be consid¬ 
ered contemptuous. To hold such conduct a criminal con¬ 
tempt would have far reaching implications contrary to the 
intent of the Sixth Amendment. 

V. Consideration of the trial record concerning the sixty- 
eight individual instances of alleged contempt reveals that 
appellant is not guilty as a matter of fact of any such con¬ 
duct. Most of the instances arose out of the over-sensitiv¬ 
ity of the trial judge to objections made for the record, in 
a respectful and proper manner, to the conduct of the court 
which operated to the prejudice before the jury of appel¬ 
lant’s client. In the sixtv-eight instances cited bv the trial 
judge to support his finding against appellant, we submit 
that there is no charge properly laid that the appellant acted 
in bad faith or that his conduct w*as willful. Therefore 
there w^as no contempt. In re Watts and Sachs, supra. On 
the contrary, each of the specifications of the trial judge is 
analyzed in the argument and there w’e submit that w*e show 
that in no instance has appellant been guilty of a criminal 
contempt. We submit that appellant made an honest effort 
to perform his duty and conducted himself in a respectful 
manner to the court and w*as not guilty of any conduct which 
can be construed as contemptuous of the trial judge or his 
rulings. Bennett v. Superior Court in and for San Diego 
Co., 222 P. 2d S76; Caldwell v. United States, 28 F. 2d 684; 
Ex Parte Walter Stroud, 26S S. W. 13, 37 A.L.R. 1111. 

ARGUMENT 

L 

The Charges Should Have Been Tried by Another Judge and 
Before a Jury as Required by Law 

The theory behind summary contempt proceedings “is to 
enforce obedience and order in the court and not to impose 
unconditional criminal punishment.” ( Sacher v. United 
States, 343 IT. S. 1, 22—Dissenting Opinion, Judge Black). 
When the need of preserving obedience has passed, there is 
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no need to punish an alleged contempt in a summary man¬ 
ner and that should be dealt with as the law deals with other 
illegal and criminal acts. Toledo Newspaper Company v. 
United States, 247 U. S. 402, 425-426. 

Summary proceedings are extreme in nature. Only in 
the most exceptional instances can they be used lawfully. 
The basic reason against the use of summary proceedings 
is that they smack of a star chamber proceeding and they 
place the judge in the dual position of a prosecutor bring¬ 
ing the charges and of the trier of the facts determining 
those charges. This combination of prosecutor and judge 
is generally considered as foreign to our system of juris¬ 
prudence. Thus, where a judge has any interest in the out¬ 
come of the case, even though small, he should not be per¬ 
mitted to try that case. Tumey v. Ohio, 273 U. S. 510. 
Where the need for a summary proceeding no longer ex¬ 
ists, as here, appellant should not be tried by a judge who 
has publicly attacked him. The risk to impartial justice 
is too great ( Saclier v. United States, supra, p. 17, Dissent¬ 
ing Opinion, J. Black; p. 29, Dissenting Opinion, J. Frank¬ 
furter). 

Article III, Section 2 of our Constitution requires that 
the trial of all crimes shall be by jury. Contempt proceed¬ 
ings are criminal prosecutions brought to punish public 
wrongs. While there are unusual instances in which the 
Supreme Court has sanctioned summary proceedings in 
contempt cases, that Court has made it clear that such a 
proceeding should be used only in an extreme situation, 
necessary to preserve order in the court or to prevent inter¬ 
ference with the processes of the court. Recent decisions 
of the Supreme Court have expressed caution concerning 
the exercise of judicial authority to punish for contempt. 

Michaelson v. United States, 266 U. S. 42; 

Nye v. United States, 313 U. S. 33; 

Cooke v. United States, 267 U. S. 517. 


Rule 42 was not prepared with the purpose in mind of 
authorizing all contempts, even when they occur in open 
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court, to be punished through summary proceedings. It 
does not command summary punishment of all contempts. 
Therefore, unless a summary proceeding is necessary to 
protect order in the court or its processes, no sound reason 
exists for dispensing with notice of hearing, the right to be 
represented by counsel and the right to trial by an impartial 
judge and jury of criminal contempts. 

Coolce v. United States, 267 U. S. 517; 

Saclier v. United States, 343 U. S. 1, 29 (Dissenting 
Opinion, Frankfurter, J.) 

If summary proceedings are to be indulged in at the 
whim of a particular judge because an alleged action oc¬ 
curred which he might consider contemptuous, but which 
does not interfere with order in the court or obstruct the 
processes of the court, then the judiciary will have power 
to sentence and confine citizens of the United States with¬ 
out even a semblance of a hearing or any of the steps which 
have been considered necessary to due process in a criminal 
case. That is tyranny, oppressive and wrongful. ( Hovey 
v. Elliott, 167 U. S. 409). 

The warnings of the Supreme Court announced in 1897 
in the famous contempt case of Hovey v. Elliott, supra, are 
more applicable and timely today than they ever were in 
the history of our nation. In the Hovey case, a decree had 
been entered against a party who later was brought before 
a court of equity on contempt proceedings for violating the 
terms of the decree. The chancery court took the position 
that contempt was plain, struck an alleged answer of the 

• defendant from the file and sentenced the defendant for this 
contempt of the processes of the court. In condemning 
such exercise of the contempt power by a court of the Dis¬ 
trict of Columbia, the Supreme Court held (pp. 413-414, 417, 
418, 419): 

* The fundamental conception of a court of justice is 
condemnation only after hearing. To say that courts 
have inherent power to deny all right to defend an ac¬ 
tion and to render decrees without any hearing what- 
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ever is, in the very nature of things, to convert the 
court exercising such an authority into an instrument 
of wrong and oppression, and hence to strip it of that 
attribute of justice upon which the exercise of judicial 
power necessarily depends. 

• •••••• 

The principle stated in this terse language lies at 
the foundation of all well-ordered systems of juris¬ 
prudence. Wherever one is assailed in his person or 
his property, there he may defend, for the liability and 
the right are inseparable. This is a principle of natu¬ 
ral justice, recognized as such by the common intelli¬ 
gence and conscience of all nations. A sentence of a 
court pronounced against a party without hearing him, 
or giving him an opportunity to be heard, is not a ju¬ 
dicial determination of his rights, and is not entitled 
to respect in any other tribunal. 

• •••••• 

Can it be doubted that due process of law signifies a 
right to be heard in one’s defense? If the legislative 
department of the government were to enact a statute 
conferring the right to condemn the citizen without any 
opportunity whatever of being heard, would it be pre¬ 
tended that such an enactment would not be violative 
of the Constitution? If this be true, as it undoubtedly 
is, how can it be said that the judicial department, the 
source and fountain of justice itself, has yet the author¬ 
ity to render lawful that which is done under express 
legislative sanction would be violative of the Constitu¬ 
tion. If such power obtained, then the judicial depart¬ 
ment of the government sitting to uphold and enforce 
the Constitution is the only one possessing a power to 
disregard it. If such authority exists then in conse¬ 
quence of their establishment, to compel obedience to 
law and to enforce justice courts possess the right to 
inflict the very wrongs which they were created to pre¬ 
vent. 

Perhaps no definition is more often quoted than that 
given by Mr. Webster in the Dartmouth College case: 
“By the law of the land is most clearly intended the 
general law; a law which hears before it condemns, 
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which proceeds upon inquiry and renders judgment 
only after trial. The meaning is that every citizen 
shall hold his life, liberty, property and immunities un¬ 
der the protection of the general rules which govern 
society.” 

And that the judicial department of the govermnent 
is, in the nature of tilings, necessarily governed in 
the exercise of its functions by the rule of due process 
of law, is well illustrated by another observation of 
Judge Cooley, immediately following the language just 
quoted, saying: “The definition here given is apt and 
suitable as applied to judicial proceedings, which can¬ 
not be valid unless they ‘proceed upon inquiry’ and 
‘render judgment only after trial.’ ” 

• **•••• 

If the power to violate the fundamental constitutional 
safeguards securing property exists, and if they may 
be with impunity set aside by courts on the theory that 
they do not apply to proceedings in contempt, why will 
they not also apply to proceedings against the liberty of 
the subject? Why should not a court in a criminal 
proceeding deny to the accused all right to be heard on 
the theory that he is in contempt, and sentence him to 
the full penalty of the law? No distinction between 
the two cases can be pointed out. The one w*ould be 
as flagrant a violation of the rights of the citizen as the 
other, the one as pointedly as the other would convert 
the judicial department of the government into an en¬ 
gine of oppression and w’ould make it destroy great 
constitutional safeguards. 

We see no valid reason why the principles of the fore¬ 
going cases, particularly of the Hovey case, are not applied 
here. WTien applied they will condemn as illegal the arbi¬ 
trary and summary proceedings had in the court below, 
which proceeded without a hearing before condemnation, 
deprived appellant of the right of counsel and an impartial 
judge, and rendered a forthwith and summary judgment 
without a jury, in violation of the fundamental rules of due 
process, the provisions of the Fifth Amendment and Rule 42. 
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n. 

Rule 42 of the Federal Rules of Criminal Procedure Requires that 
a Contempt Charge Which Involves "Disrespect to or Criticism 
of a Judge" Shall Be Prosecuted Only upon Notice and a Hearing 
Before Another Judge 

Fourteen of the charges here made must be classified in 
accordance with this part of the Rule and appellant should 
therefore be entitled to the protection of this procedure. 
We submit that a fair reading of the record will disclose 
that the remaining charges for all intents and purposes 
were treated by the trial judge as disrespectful to him or 
in criticism of him or his rulings. Hence these charges like¬ 
wise should have been proceeded with only after notice and 
a hearing before another judge. 

Section (b) of Rule 42 requires notice and hearing be¬ 
fore another judge in order to find contempt against a per¬ 
son when the conduct involves disrespect to or criticism of 
a judge. An indication of the intent and meaning of this 
section (42(b)) is contained in The Advisory Committee 
Notes in IS U.S.C.A. on page 495. Note 4 states: 

“that the provision in the sixth sentence disqualifying 
the judge affected by the contempt if the charge in¬ 
volves disrespect to or criticism of him is based, in 
part, on * * * and the observations of Chief Justice 
Taft in CooJce v. United States, 45 S. Ct. 390, 267 U. S. 
517,539; 69 L. Ed. 767.” 

The Supreme Court in the Coolie case held at page 539: 

“Another feature of this case seems to call for re¬ 
mark. The power of contempt which a judge must 
have and exercise in protecting the due and orderly ad¬ 
ministration of justice and in maintaining the author¬ 
ity and dignity of the court is most important and in¬ 
dispensable. But its exercise is a delicate one and care 
is needed to avoid arbitrary or oppressive conclusions. 
This Rule of caution is more mandatory where the con¬ 
tempt charged has in it the element of personal criti¬ 
cism or attack upon the judge. The judge must banish 
the slightest personal impulse to reprisal, but he should 
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not bend backward and injure the authority of 
by too great leniency. The substitution o'i 
judge would avoid either tendency but it is not always 
possible. Of course, where acts of contempt are pal¬ 
pably aggravated by a personal attack upon the judge 
in order to drive the judge out of the case for ulterior 
reasons, the scheme should not be permitted to succeed. 
But attempts of this kind are rare. All of such cases, 
however, present difficult questions for the judge. All 
we can say upon the whole matter is that where condi¬ 
tions do not make it impracticable, or where the delay 
may not injure public or private right, a judge called 
upon to act in a case of contempt by personal attack 
upon him, may, without flinching from his duty, prop¬ 
erly ask that one of his fellow judges take his place. 
Cornish v. The United States, 299 Fed. 283, 285; Toledo 
Company v. The United States, 237 Fed. 986, 988.” 

The case before us is one in which the issue between the 
judge and the parties had come to involve marked personal 
feelings that did not make for an impartial and fair trial, 
as the record shows. 

Charges numbered, for the purposes of this brief, 2, 3, 6, 
7, 8, 10, 11, 12,14, 15, 16, 30, 42, 47 (J.A. 27-28) clearly are 
for various offenses involving alleged disrespect to or criti¬ 
cism of the judge or his rulings. As we show* by our factual 
analysis of the record, including some portions before and 
after the alleged offenses, it is apparent that appellant had 
incurred the displeasure of the court by making timely ob¬ 
jections to certain actions, intonations and facial expres¬ 
sions of the trial judge considered by appellant to be preju¬ 
dicial and the judge has treated all instances as personal 
criticisms of or disrespect to the judge or his rulings. Con¬ 
sequently to view these items in their proper perspective, 
we must entirely disregard the category in which they were 
placed by the trial judge. 

The court became hostile and regarded appellant’s ob¬ 
jections to the court’s conduct as personal affronts and 
hence contempt. This is not the only instance where the 
same judge became sensitive to similar objections by coun- 
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sel. A review of other cases in this Court reflects a rather 
sharp regard by this judge towards counsel who have made 
similar objections. A comparison, for example, should be 
made with the case of Butler v. United States (1951), S8 
U. S. App. D. C. 140,1SS F. 2d 24. In that case the follow¬ 
ing colloquy occurred between counsel for the defendant 
the same judge: 

“Mr. Owen: Counsel for the defendant would like to 
say that he would be less than frank, were he not to 
state that Your Honors instructions were certainlv not 
indicative of impartial views. 

The Court: Just a moment. You have an opportunity 
to note on the record any objections you have to the 
instructions. You may not proceed to make an argu¬ 
ment or a speech. Proceed. 

Mr. Owen : I object, Your Honor, to the gesticulations, 
and the facial expressions. 

The Court: I am going to punish you for contempt of 
court if you continue along that line-.” 

The record in the present case discloses that in all of the 
mentioned instances, notwithstanding that appellant’s ob¬ 
jections were made in a respectful manner, the court re¬ 
garded the objections as acts of insolence on the part of 
the appellant, but nevertheless did not deny the particular 
action to which the appellant objected. At the threshold of 
the case, therefore, we are met with the proposition as to 
whether an attorney making an objection to the personal 
conduct of the trial judge in a criminal trial must make 
such objection at his peril and suffer the consequences of a 
contempt citation by the judge because the court became in¬ 
dignant and regarded as offensive the actions of trial coun¬ 
sel. It is fair to state that all of the other charges were 
likewise treated as personal affronts to the judge or his 
rulings. 

In the Butler case this Court reversed the trial court for 
not allowing appellant’s attorney fully to state his objec¬ 
tions to the actions of the same judge here involved and said 
that constituted reversible error. This Court also pointed 
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out that it was following the ruling of the case of Billed v. 
United States, 87 U. S. App. D. C. 274,184 F. 2d 394, where 
this Court stated (p. 402): 

“It is our view that if the intonation and gestures of 
a trial judge are erroneously detrimental to a defend¬ 
ant in a criminal case, it is the duty of counsel to record 
fully and accurately, at the time and on the record, al¬ 
though not in the hearing of the jury, what has tran¬ 
spired. * * * If the representations then made by 
counsel are not accurate, the court may say so. * * 

In Vind v. United States, 81 U. S. App. D. C. 386,159 F. 
2d 777, an objection was made to the inflection of voice and 
facial expression of the trial judge. This Court ruled 
(p. 388): 

“Gestures, inflection and facial expression are not au¬ 
tomatically reflected in a reporter’s transcript, and an 
appellate court must rely upon what the record shows. 
It must assume that whatever description of the inci¬ 
dent is recorded, without dispute at the time, is accu¬ 
rate. * * *” 

In Whitaker v. McLean, 73 App. D. C. 259, 118 F. 2d 596 
(1941), this Court reversed the action of the trial court be¬ 
cause it appeared that in colloquy with counsel during the 
trial, even in the absence of the jury, the judge made certain 
remarks which caused the plaintiff’s attorney to express the 
opinion that he could not very well go on because the judge’s 
remarks evidenced bias and prejudice. At the conclusion 
of the colloquy, the trial nevertheless proceeded, and at the 
close of the testimony the judge directed a verdict for the 
defendant. On appeal this Court said (p. 596): 

“The judge may, as indeed he insisted, have felt no 
hostility to the plaintiff, and in that view he was sub¬ 
jectively free from bias. But bias must be considered 
objectively. Few, if any, judges would make the re¬ 
ported remarks, in the course of a trial unless they had 
developed definite and positive hostility to the plain¬ 
tiff and his case. Hostility is a form of bias. When 
a judge has shown bias before trial, Section 21 of the 
Judicial Code, 28 U. S. Code Annotated, Sec. 25 pro- 
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vides means of disqualifying him. The policy under¬ 
hung Sec. 21 is the Courts of the United States ‘shall 
not only be impartial in controversies submitted to them 
but shall give assurance that they are impartial;’ i.e. 
shall appear to be impartial. Berger v. United States, 
255 U. S. 22, 36; 41 S. Ct. 230, 235; 72 L. Ed. 739.” 


Continuing further this Court said (p. 596): 

“A bias which develops during the trial and ‘is 
grounded on the evidence’ has been held not to be within 
the terms of Section 21. * * # Often some degree of bias 
develops inevitably during the trial. Judges cannot be 
forbidden to feel sympathy or aversion for one party 
or the other. Mild expressions of feeling are as hard 
to avoid as the feeling itself. But a right to be tried 
by a judge who is reasonably free from bias is part of 
the fundamental right to a fair trial. If, before a case 
is over, a judge’s bias appears to have become over¬ 
powering, we think it disqualifies him.” 

As respects the question of disqualification by bias or 
prejudice, a proceeding to punish for contempt is not re¬ 
garded as for the benefit of the judge, since he is not con¬ 
sidered a party thereto. A judge is not disqualified from 
sitting in contempt proceedings, merely by reason of the 
fact that the contempt took place before him, unless as 
here he considers the conduct a personal affront or critical 
of him personally or his rulings. While some statutes pro¬ 
viding for the disqualification of a judge for bias and preju¬ 
dice have been held not applicable to contempt proceedings, 
Rule 42 under our circumstances requires that another 
judge whose honor or integrity has not been attacked or 
whose rulings have not been contemptuously treated, hear 
the charges, especially in cases of constructive contempt. 
Changes of judges to hear and punish contempts predicated 
on acts done outside of the presence of the court are in or¬ 
der to insure an unprejudicial hearing. 48 Corpus Juris 
Secundum, Sec. S2, p. 1063. 

It is true that courts have long exercised the power to 
punish summarily certain conduct committed in court, with- 


i 
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out notice, testimony or hearing. Ex parte Terry, 128 U. S. 
289, 9 S. Ct. 77, 32 L. Ed. 405 was such a case. There Terry 
committed assault on the marshal who was at the moment 
removing a heckler from the courtroom. The violence and 
misconduct of both the heckler and the marshal’s assailant, 
occurred within the personal view of the judge, under his 
own eye, and actually interrupted the trial of a case then 
under way. The Supreme Court held that under such cir¬ 
cumstances a judge has power to punish the offender at 
once without notice and without a hearing, although his 
conduct may also be punishable as a criminal offense. The 
Court reached its conclusion because it believed that a 
court’s business could not be conducted properly unless it 
suppressed disturbances within the courtroom by immediate 
punishment. However, the Court recognized that such a 
dangerous departure from the accepted standard of due 
process was capable of grave abuse and for that reason gave 
no encouragement to its expansion beyond the suppression 
and punishment of the court disrupting misconduct, which 
alone justified its exercise. Indeed, in the Terry case the 
Court cited with approval its decision in Anderson v. Dunn, 
19 U. S. 204, which had marked the limits of contempt au¬ 
thority in general as being “the least possible power ade¬ 
quate to the end proposed.” 

That the holding in the Terry case is not to be considered 
as an unlimited abandonment of the basic due process pro¬ 
cedural safeguards even in contempt cases was spelled out 
with emphatic language in Cooke v. United States, 267 IT. S. 
517, 45 S. Ct. 390, 69 L. Ed. 767, a contempt case arising 
in a federal district court. There it was pointed out that 
for a court to exercise the extraordinary but narrowly lim¬ 
ited power to punish for contempt without adequate notice 
and opportunity to be heard, the court disturbing miscon¬ 
duct must not only occur in the court’s immediate presence 
but that the judge must have personal knowledge of it ac¬ 
quired by his own observation of the contemptuous conduct. 
The Court said that knowledge acquired by the testimony 
of others or even from the confession of the accused would 
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not justify conviction without a trial in which there was an 
opportunity for defense. Furthermore, the Court explained 
the Terry rule as reaching only such conduct as created “an 
open threat to the orderly procedure of the court and such 
flagrant defiance of the person and presence of the judge 
before the public,” that if “not instantly suppressed and 
punished demoralization of the court’s authority would 
follow.” 

Except for a narrowly limited category of contempts, due 
process of law as explained in the Cooke case requires that 
one charged with contempt of court be advised of the 
charges against him, have a reasonable opportunity to meet 
them by way of defense or explanation, have the right to 
be represented by counsel and have a chance to testify, and 
call other witnesses in his behalf either bv wav of defense 
or explanation. Also see In Re Oliver, 333 IT. S. 257, 6S 
S. Ct. 499. 

Throughout the instant trial we believe that a bias ex¬ 
isted and developed on the part of the trial judge, which 
finally culminated in a decision adjudging the appellant to 
be in contempt. It is not difficult, we think, to point the 
finger at the episodes which brought about this action of 
the court. We challenge the right of a court to adjudge a 
person in contempt summarily where the court’s conduct 
shows a personal hostility to the accused, or to sit in judg¬ 
ment upon him for the alleged contempt. He should be re¬ 
quired to refer the matter to another judge as required by 
Rule 42(b) of the Federal Rules of Criminal Procedure. 
That intent is plain when this rule is read. 

Where the alleged contempt charged involves disrespect 
or criticism of the judge, that judge is disqualified from 
proceeding with a trial or hearing except with the defend¬ 
ant’s consent. The conduct and the episodes of contempt 
with which this appellant is charged involve a criticism 
of the personal mannerisms of the court in the conduct of 
the trial. The record is replete with such instances. Ac¬ 
cordingly, appellant could not have been given fair and 
impartial consideration as contemplated by the decisions 
and Rule 42. 
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It becomes necessary in this matter to analyze the text 
and intent of Rule 42 of the Federal Rules of Criminal 
Procedure. Section (a) provides for summary punishment 
of a contempt which the judge certifies he saw or heard and 
if he further certifies that it was committed in the actual 
presence of the court. Here the trial judge has placed all 
of his specifications within this section of the rule. We sub¬ 
mit that this is far from correct. The judge, we believe, 
became so involved personally that he could not objectively 
and without bias decide any of the alleged contempts be¬ 
cause he was personally offended by the objections which 
were made to his conduct and his rulings. 

Consideration of Sec. (b) of Rule 42 reveals, except for 
court disrupting conduct seen and heard by a judge, that 
every other type of contempt shall he prosecuted on notice. 
It also provides for allowance of a reasonable time for 
preparation of the defense and for a hearing. It even 
allows a trial by jury. With this background, we contend 
that the part of the rule which states as follows: “If the 
contempt charged involves disrespect to or criticism of a 
judge, that judge is disqualified in presiding at the trial 
or hearing except with the defendant’s consent” is ap¬ 
plicable to this case. On careful analysis it becomes obvious 
that the intendment is to insure to a person, charged with 
criminal contempt by a judge, when the foundation and 
basis involves personal disrespect of criticism of that judge, 
an impartial hearing by another judge to determine his 
guilt or innocence. It cannot be seriously argued that this 
part of the rule only applies to contempts committed out¬ 
side of the presence of the court because most cases of dis¬ 
respect or criticism of a judge necessarily would occur in 
his presence. 
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in. 

The Trial Judge Had No Basis under Rule 42(a) of the Federal 
Rules of Criminal Procedure for the Contempt Charges Involving 
the Issuance of Subpoenas to Two Witnesses. Any Possible 
Contempt Took Place by Reason of Their Delivery to a Process 
Server or Marshal and Could Not Be and Was Not in the Actual 
Presence of the Court 

Specification Xo. 11 (J.A. 2S) charges appellant with 
contempt for issuing a subpoena deces tecum to Mrs. 
Hodges, mother of Mary Ott, compelling her to come to 
the District of Columbia from Erie, Pennsylvania. It also 
charges contempt for issuing a subpoena to Lt. Donahower. 
Apparently the reason for the finding is found in language 
of the specification, which states, ‘‘When called as witnesses, 
he was unable to elicit any relevant testimony from either of 
them.” Factual defense has already been made in this brief 
which, we believe, will conclusively show no basis for this 
finding. However, a further and very serious legal proposi¬ 
tion is involved in these two instances. 

Can the court handle these charges by summary action 
under Rule 42(a) ? We believe not. Cooke v. United States, 
267 U.S. 517, 45 S. Ct. 390. 

The rule states, “if the judge certifies that lie saiv or 
heard the conduct constituting the contempt and that it 
was committed in the actual presence of the Court. The 
order of contempt shall recite the facts and shall he signed 
by the judge and entered of record” (Italics supplied), 
plied). 

The facts as stated in the certificate are two, namely (1) 
that subpoenas were issued to both individuals by appellant, 
and (2) that no relevant testimony was elicited. Xo charge 
of bad faith has been made. Therefore, the first bare ques¬ 
tion is whether the issuing of a subpoena, in good faith, 
when nothing relevant is elicited, constitutes contempt. We 
say no. In re Watts and Sachs, 190 U.S. 1, 32, 35. It is 
almost axiomatic in law that counsel for a defendant in a 
criminal case must pursue all proper means to present to 
the court all evidence which could be helpful to his client. 
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Anything less would be a serious derogation from his sworn 
duty and his client’s constitutional rights. Sacher v. U. S., 
343 U. S. 1, 72 S. Ct. 451. 

The issuance of these subpoenas was a mechanical process 
accomplished outside of the actual presence of the court, 
and the court did not see their issuance. That was done 
by delivering one to the marshal in the District of Columbia 
for Donahower and by mailing a subpoena to the Sheriff 
in Erie, Pennsylvania, for service. These facts alone barred 
summary proceedings under a fair interpretation of the 
decisions of the Supreme Court in numerous cases. In re 
Oliver, 333 U. S. 257, 6S S. Ct. 499 (1948) stated in connec¬ 
tion with dispensing with notice and hearing, at page 275, 
inter alia, that would be done, “only * * * where all of the 
essential elements of the misconduct are under the eye of 
the court, are actuallv observed by the court.” See also 
Cooke v. United States, 267 U. S. 517; 45 S. Ct. 390 (1925) 2 ; 
Anderson v. Dunn, 19 U. S. 204; 6 Wheat 204 (1821); 5 
L. Ed. 242; Ex parte Bradley, 74 U. S. 364; 7 Wall 364 
(186S); Ex parte Robinson, 86 IT. S. 505; 19 Wall 505 
(1S74); Ex parte Terry, 128 IT. S. 289; 9 S. Ct. 77 (1S88); 
Nye v. U. S., 313 U. S. 33; 61 S. Ct. 810 (1940); Bridges v. 
California, 314 U. S. 252, 62 S. Ct. 190 (1941) and In Re 
Michael, 326 U. S. 224; 66 S. Ct. 78 (1945). 

Even in the case of Sacher v. United States, 182 F. 2d 416, 
the appellate court reversed the case insofar as it dealt 
with a conspiracy of attorneys, because that could not have 
all been accomplished in the actual presence of the court. 

In connection with the charge made that no relevant testi¬ 
mony was elicited, it should be pointed out that appellant 
was limited in his examination of the witnesses Hodges 
(J.A. 77-100) and Donahower (J.A. 199-212). Consequently 
the record is not complete and there is no indication as to 
whether or not appellant had a reasonable basis for secur¬ 
ing the witnesses and attempting to elicit their testimony, 
except for appellant’s explanations. Thus he stated certain 

’The Cooke case involved the mailing of a contemptuous letter to a 
judge at his chambers which was admitted. Yet the Supreme Court held 
in such a case a summary proceeding would not lie. 
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correspondence between the witness and her daughter would 
help prove Dr. Beckham’s innocence. The very basis for 
contempt in both instances would be justification or lack 
of justification for appellant’s actions and would require 
a hearing wherein he would be able to show the extent of 
information he abortively attempted to explain to the court 
and was relying upon. Moreover, this charge is not well 
founded in fact as it was proven by Hodges as appellant 
was endeavoring to prove that she had been in regular 
correspondence with her daughter (J.A. 91). Appellant also 
proved the witness could have overheard an important 
telephone conversation (J.A. 87). She also contradicted 
her daughter (J.A. S9). Appellant also had valid reasons 
for calling Donahower. Basic justice to appellant requires 
a hearing in both of these instances if any contempt is in¬ 
volved, which we deny. 

In the Cooke case, supra, the Supreme Court said at page 
538: 


“In cases like this where the intention with which 
acts of contempt have been committed must necessarily 
and properly have an important bearing on the degree 
of guilt and the penalty which should be imposed, the 
court cannot exclude evidence in mitigation. It is a 
proper part of the defense.” 

In the same general category, the Circuit Court of Ap¬ 
peals for the Sixth Circuit, in Schmidt v. United States, 
115 F. 2d 394, 39S reversed a contempt conviction of certain 
attorneys, after notice and hearing. The court there said 
(p. 39S): 

“Guilt in a criminal contempt must be established 
beyond a reasonable doubt. Gompers v. Buck’s Stove 
arid Range Co., 221 U. S. 418, 31 S. Ct. 492, 55 L. Ed. 
797, 34 L.R.A.N.S. S74. Once established, the penalty 
of such a judgment against an attorney is long lived. 

It does not cease with the payment of a fine or with 
the discharge of a jail sentence, but, being inherent 
in the judgment, may arise to confront him throughout 
his professional career. 



The new trial will necessarily require the considera¬ 
tion and decision of the question whether the conduct 
of appellant constituted a technical contempt only or 
whether it involved any contemptuous or willful and 
intentional disregard of the court. 

Such decision is required as a prerequisite of a 
proper determination of the penalties to be imposed. 
Cooke v. United States, supra, * * 

For the sake of the bar as a whole, the conviction of ap¬ 
pellant on these two charges must be reversed. 

IV. 

That the Charges Made, Being Unreasonable and Oppressive, 
Considered in Their Entirety, Have the Effect If Sustained, of 
Depriving a Criminal Defendant of the Effective "Assistance of 
Counsel" Guaranteed by the Sixth Amendment to the Constitu¬ 
tion. Therefore, They Cannot Be Sustained, in the Absence of 
Positive Proof in the Record That Appellant Had Acted in Bad 
Faith. Moreover, on the Two Charges and Findings of Contempt 
Based on the Subpoenaing of Witnesses, Another Part of the 
Sixth Amendment Has Been Violated Since the Accused in a 
Criminal Prosecution Has a Right to Compulsory Process To 
Compel Attendance of Witnesses 

In this case, for the first time, a grave decision must be 
reached on the interpretation of the Sixth Amendment of 
the Constitution of the United States as it affects the duty 
of defense counsel in a criminal case. The question is one 
of first impression. 

As threshold information, consider the gamut of the 
charges: (J.A. 25-2S) (1) insolent, insulting and offensive re¬ 
marks and gross discourtesy; (2) repeating questions, some 
intended to besmirch a witness; (3) talking boisterously 
after a ruling and continuing to talk; (4) using a boisterous, 
belligerent, discourteous and offensive tone to court; (5) 
making false statements to the court; (6) asking prejudicial 
questions of witnesses; (7) falsely indicating that he would 
show certain facts about the complaining witness; (8) creat¬ 
ing a noise and commotion in the courtroom; (9) making a 
general re-examination of a witness when recalled for a 
specific matter; (10) repeating questions to blacken a wit- 


28 


ness’ character; (11) issuing subpoenas where no relevant 
testimony was elicited and therefore abusing process and; 
(12) tried to create a mistrial. All of these, with their sub¬ 
divisions, total sixty-eight. 

We have shown and will show in this brief that appellant 
was not guilty factually of these charges. In any event, 
could an attorney be guilty of criminal contempt with all 
of its implications sixty-eight times in one thirteen day 
trial? Doesn’t it seem more logical to conclude that his 
cause was so unpopular and the trial judge considered him¬ 
self insulted that everything which appellant did was viewed 
with a jaundiced eye. Consider what was said by the trial 
judge to the jury, after a verdict of guilty on one count only 
was brought back (J.A. 259): 

“I have no doubt that in convicting this defendant, 
on one count at least, you have done the right and 
just thing. This is the fourth time this defendant has 
been tried on abortion charges before this court. In 
some xcay or other he was able to secure acquittal in 
the other three cases. At last justice has caught up 
with him (Italics supplied). 

This followed a statement to the jurors by the judge con¬ 
cerning his bad opinion of the conduct of appellant and the 
finding of contempt (J.A. 257-258, 259-260). These state¬ 
ments by the court are indicative of a bias against the de¬ 
fendant Peckham and appellant. Whitaker v. McLean, 73 
U. S. App. D. C. 259, 11S F. 2d 596. Else, there should be 
no such comment about previous trials where Peckham 
was adjudged to be innocent or appellant’s conduct. 

The cause that appellant was advocating was not a pop¬ 
ular one. He had a client who had been tried three times 
previously. Obviously the judge thought he had been guilty 
on the prior occasions. The judge also felt appellant’s 
prior conduct unworthy and this affected his decision. Thus, 
he said (J.A. 25S-259): 

“I also herebv call attention of the Committee on 
Admissions and Grievances to this matter in the urgent 


29 


hope that the Committee will take immediate and en¬ 
ergetic steps to purge the bar of the unworthy and 
unethical methods used by this unworthy member. The 
fact that he has not been precluded from pursuing 
them has become a reflection on the legal administra¬ 
tion and a thorn in the administration of justice.” 
(Italics supplied). 

Could he have been proceeding with an open mind in this 
case? We feel justified in arguing no because of this Court’s 
reasoning in the Whitaker case. 

At different times the court addressed appellant as 
“stupid” (J.A. 55), “unethical” (J.A. 139), “insolent” (J.A. 
79, 127, 225) and “losing his mind” (J.A. 225). Another 
time the court threatened to have him “gagged” (J.A. 213- 
214) and at another point to have him sent to jail (J.A. 
81-82). Another time he was threatened that the marshal 
would be made to make him resume his seat while he was 
making an objection (J.A. 179, 213-214). 

It has been held to be improper to threaten counsel with 
jail. See McSpadden v. State, 8 Okla. Cr. 4S9, 129 P. 72; 
Kelley v. State, 31 Okla. Cr. 51, 236 P. 915. Similar remarks 
have been held to be prejudicial and improper. Addis v. 
United States, 62 F. 2d. 329, 331. 

When a trial judge discredits counsel in a criminal case, 
he discredits to a certain extent the defense and thus de¬ 
prives a defendant of a constitutional right. Nave v. Me- 
Grane, 113 P. S2, 19 Idaho 111; Smith v. Rogers, 16 Ohio 
App. 110; State v. Moneymaker, 100 Wash. 463, 171 P. 253. 

It is the constitutional right of a defendant under the 
Sixth Amendment to have the assistance of counsel. Foster 
v. Illinois, 331 U. S. 134, 67 S. Ct. 1716. This right is no 
idle phrase or ceremony. It means more than having a mere 
sycophant. It means the right to a counsel who is fearless 
in his duty to preserve and protect a record being made 
in a trial court and not one who would meekly submit to 
every ruling which he in good faith believes is erroneous. 
Effective assistance of counsel is a sacred trust reposed in 
the bar. A judge, severe in attitude, may by upbraiding 
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counsel freeze him with such overpowering fear that one 
less courageous would sit idly by and permit his client to 
be victimized by an unfair trial. Counsel, to be effective, 
must be left untrammeled to note on the record the objec¬ 
tionable conduct of any judge without fear of reprisals. 
Butler v. United States, supra, p. 25; Billed v. United 
States, supra, p. 402. 

The very factual basis for these charges show conduct 
by the judge toward counsel which necessarily restricted 
him in performing his duty. 

On numerous occasions the prosecutor villified and abused 
appellant by making derogatory comments on his conduct 
or character for which we find no justification in the record 
(J.A. 70, SS, 105, 127-128, 137-138, 17S-179, 217). Miscon¬ 
duct of a prosecutor is grounds for reversal because it de¬ 
prives a defendant of some of his rights. Yiereck v. United 
States, 31S l\S. 236, 247, 248; Berger v. United States, 295 
U.S. 7S, 85, 88, 89: Canty v. State, 191 S. 260, 238 Ala. 3S4; 
People v. McGeoghetan, 156 X. E. 378, 325 Ill. 337; People 
v. Savage, 156 N. E. 310, 325 Ill. 313; People v. Garippo, 
151 X. E. 5S4, 321 Ill. 157; East v. Commonwealth, 60 S. W. 
2nd 137, 249 Ky. 46: People v. Hill, 241 X. W. S73, 258 
Mich. 79: State v. Bundy, 44 S. W. 2nd 121; Commonwealth 
v. Williams, 164 Atl. 532, 309 Pa. 529; Watkins v. State, 
203 S. W. 344, 140 Tenn. 1; Stafford v. State, 67 S. W. 2nd 
2S7, 125 Tex. C. R. 177. 

From early in the trial until the jury returned to con¬ 
sider its verdict, appellant was subjected to denunciation. 
Appellant, acting in what he considered in the best interests 
of his client, was compelled to earn*' a heavy yoke on his 
shoulders. Wedged between his duty to his client and his 
duty to the court, obviously he was bewildered, distraught, 
confused and upset. 

In the face of threats of the court, he at times was frozen 
with fear and only made respectful objections to the 
charges of the court against him. Throughout the trial he 
followed a policy of submission and, we submit, never de¬ 
fied the court’s authority. 
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There were occasions perhaps of vehement objections 
being made, but certainly the making of such objections 
was not contemptuous. Bennett v. Superior Court in and 
for San Diego County, 222 P. 2nd 876. Appellant had the 
right and the duty of making his objections. Butler v. 
United States, SS U.S. App. D.C. 140, 1S8 F. 2d 24, 25; 
Billed v. United States, 87 U.S. App. D.C. 274, 184 F. 2d 
394, 402. 

Instances of misunderstanding between court and coun¬ 
sel arose in the trial and when clarification was sought by 
appellant, none was furnished. A trial court should not 
place counsel in such a dilemma. Appellant’s seeking of 
clarification is treated as contempt conversely where ap¬ 
pellant reframed or repeated a question that is treated as 
contempt. Both situations cannot in justice to trial law¬ 
yers spell out contempt. 

At this time it might be well to differentiate this case 
from the majority opinions in Sacher v. U.S., 72 S. Ct. 451, 
343 U.S. 1 and 1S2 F. 2d 416. In the Sacher case, the trial 
lasted nine months. At the conclusion, forty specifications 
of contempt were found by the trial judge against six de¬ 
fendants, acting as attorneys. No individual in that case 
even came close to sixty-eight charges. Moreover, the ap¬ 
pellate court sharply divided two to one in this case. Cir¬ 
cuit Judge Clark in a vigorous dissenting opinion (pp. 
463-466) held that summary proceedings should be used 
in a narrowly limited category because they violate all of 
the principles of due process of law, as explained in the 
Cooke case. It was his view that the wiser course was al¬ 
ways to proceed deliberately according to the wisdom of 
the law as developed over the years and to approach judg¬ 
ment and punishment deliberately and after a hearing and 
not in a summary fashion. He held that the district court’s 
judgment of contempt should be reversed and remanded. 
The majority opinion admits that a summary hearing in 
contempt is inadequate (p. 461) and to satisfy such inade¬ 
quacy at the very least, the judge should give the accused 
“opportunity to make such explanations and objections” as 



they could to the charges of the trial judge. The majority, 
therefore, held that as the trial judge had given the de¬ 
fendants, after sentence, the opportunity to make such ex¬ 
planations and objections and to explain their positions 
fully, which explanations were considered wholly inade¬ 
quate, and supplied no ground for vacating the sentences, 
this inadequacy in the proceedings had been satisfied. No 
such opportunity was afforded by the trial judge in the 
case below. Hence, the inadequacies admittedly present in 
the proceedings in the Sacher case, but cured there, are 
present here. 

At least the trial court exercised proper judicial judg¬ 
ment in not being undulv influenced bv the cause of the de- 
fendants. Even so, in the Sacher case, the conspiracy 
charge was reversed. The courts, however, made findings 
only where it was apparent that there was deliberate 
criminal contempt with wilful intent after full explana¬ 
tions had been heard. The judges were temperate. Can 
the same be said to be true here? Such a multiplicity of 
charges, if sustained, can only result in the wrongful de¬ 
privation to a defendant of his constitutional rights to 
effective “Assistance of Counsel” as provided by the Sixth 
Amendment. 

Every conceivable charge of misconduct has been made 
against appellant for his actions during a thirteen day 
trial in which he was representing a defendant faced with 
two substantive abortion charges alleged to have occurred 
on two different dates. In addition there was hostility and 
hence, prejudice, albeit unintentional, against the client 
on the part of the court and the prosecuting counsel. Ap¬ 
pellant was never shown or charged effectively with acting 
in bad faith. For trying to fight for his client in an un¬ 
popular case of some notoriety, he was adjudged guilty of 
a criminal contempt of court. We submit he was honestly 
trying only to do his duty in accordance with the Sixth 
Amendment and should be protected. Sacher v. U.S., 343 
U.S., 1, 9, 13; Glasser v. U. S., 315 U.S. 60, 62 S. Ct. 457 
(1942). 
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Another part of the Sixth Amendment gives an accused 
the absolute right “to have compulsory process for ob¬ 
taining witnesses in his favor.” Reported cases in this 
country are completely devoid of discussion of contempt 
by attorneys for unnecessarily using the right of subpoena 
in criminal cases. In Ex parte Walter Stroud, 268 S. IV. 
13,37 A.L.R. Ill (1935) (Arkansas), the defendant, Stroud, 
on behalf of himself and his two brothers, who were co¬ 
defendants, caused subpoenas to be issued to 167 witnesses. 
A great number were never called to the stand and Stroud 
admitted, when testifying, that he had no reason for call¬ 
ing many. He was fined $250.00 for contempt and on appeal 
this was reversed with the court holding that the mere 
subpoenaing of numerous witnesses, even though they could 
give no material testimony, would not constitute contempt 
of court. 

An attorney, when issuing subpoenas on behalf of a client, 
is only a vehicle to obtain evidence and protect the rights 
of his client. His absolute duty is to subpoena all witnesses 
who might be helpful. Otherwise, he would be in serious 
danger of charges of malpractice if he ignored such wit¬ 
nesses and the client was convicted. 

Both of the witnesses called in this trial were shown to 
have been definitely in positions wiiere they could have 
been in possession of important information. Mrs. Hodges 
was the mother of the complaining witness and had corre¬ 
spondence with her. Fred Donahower w’as known to be a 
close friend of Mary Ott and had been seen in her com¬ 
pany and was reluctant to appear. A duces tecum issued 
for the Hodges correspondence but none w’as produced. In 
such circumstances appellant was justified in subpoenaing 
these witnesses. 

Considering the constitutional right of the defendant to 
have compulsory process and the duty of an attorney to¬ 
ward his client, the sustaining of these charges of criminal 
contempt against the appellant because he subpoenaed tw-o 
witnesses would have far reaching implications contrary to 
the very intent of the Sixth Amendment. 


34 


V. 

Consideration of tlie Trial Record Concerning the Sixty-eight In¬ 
dividual Instances of Alleged Contempt Reveals That Appellant 
Is Not Guilty as a Matter of Fact of Any Such Conduct. Most 
of the Instances Arose Out of the Over-Sensitivity of the Trial 
Judge to Objections, Made for the Record, in a Respectful and 
Proper Manner, to the Conduct of the Court Which Operated 
to the Prejudice, Before the Jury, of Appellant’s Client. 

At the outset we think it of first importance to invite the 
attention of this Court to the fact that none of the specifi¬ 
cations of the trial judge allege that the actions taken by 
the defendant were taken deliberately, wilfully and in bad 
faith. The trial judge has also failed to charge and find 
that in taking the actions which he did, appellant did not 
act in good faith but acted in bad faith and did not act in 
what appellant considered to be the honest discharge of 
his duty as counsel for the accused in a criminal case. It is 
necessary that a deliberate intent be charged and proven 
in defiance of orders and rulings of a federal court before 
an attorney can be held to be in contempt of that court. 
This has been settled law in the courts of the United States 
since the famous contempt case of In re Watts and Sachs, 
190 U.S. 1. In that case the Supreme Court held (p. 32, 35) 
that attorneys are not guilty of contempt because they ad¬ 
vise their clients to take a wrong course of action and, in 
order for them to be found guilty of contempt, they must 
either give their advice or take their actions in bad faith 
and not in the honest discharge of their duties. In the ab¬ 
sence of such charges and findings, and the establishment 
beyond a reasonable doubt of a deliberate intent to take 
actions in defiance of court rulings, there is no contempt. 
To the same effect are In re Cottingham, et al (Colo.) 182 
P. 2; Tracy v. State, 2S Ohio Cir. Ct. Rep. 453; State v. 
Stillwell, S Or. 610, 157 P. 970; Krueger v. Krueger, 32 
S. D. 470, 143 N. W. 368; In re Dealton, 105 N. C. 59, 11 
S. E. 244. 

As a further basic proposition, this Court should always 
bear in mind the principle so well expressed in In re Cot¬ 
tingham, et al (Colo.) 1S2 P. 2, as follows: 
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“ ‘Obviously an attorney who would refrain from 
thus proceeding, or who would induce his client to 
thus refrain, where he was acting in good faith and 
upon an honest belief that such action was necessary 
to preserve his client’s interests or to maintain his own 
rights, an attorney who under such circumstances 
would fail to act, through fear of consequences either 
in the way of disfavor upon the part of the judge or 
punishment by fine or imprisonment, would and ought 
to be branded as a craven and a poltroon, and he would 
be quite unworthy of his high commission as a mem¬ 
ber of the bar. He would be recreant to the honorable 
traditions of the bars of England and America, which 
bodies have always been in the van in every movement 
and effort to resist the tyrannical exercise of arbitrary 
power by government or its agents.’ Hunt v. State, 27 
Ohio Cir. Ct. R. 16, affirmed in State v. Hunt, 72 Ohio 
St. 643, 76 N. E. 1132.” 

The basic reason behind this statement of the Ohio court 
is that the preservation of the independence of the bar is 
vital to the due administration of justice, and its members 
cannot be imprisoned for contempt, for errors in judgment 
when they act in good faith and in the honest belief that 
their actions are well founded when taken in the interests 
of their clients. In re Watts and Sachs, supra. 

Due to the large number of specifications of contempt 
against appellant alleged by the trial judge as occurring 
during the course of the trial, we shall discuss them in the 
numerical sequence assigned by the trial judge. We shall 
refer to the itemization of alleged contempts in the same 
order as the certificate. The specifications are twelve in 
number and contain sixty-eight particulars. Each has been 
assigned a number in sequence from one to sixty-eight. We 
submit appellant’s conduct was not contempt. Bennett v. 
Superior Court In And For San Diego County, 222 P. 2d 
876. 
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Specification One 

‘‘On numerous occasions he made insolent, insulting 

AND OFFENSIVE REMARKS TO THE COURT AND WAS GUILTY OF 
GROSS DISCOURTESY TO THE COURT”. 

The following digest of decisions made on the points 
here involved, should be noted. 

Where plaintiff's counsel has done nothing but make 
proper objections, remarks of a judge that an attorney will 
not be permitted to criticize the court’s conduct and that 
if he does so he will be punished for contempt are erroneous 
and prejudicial. Shephard v. Brener , 154 S. W. 116, 24S 
Wo. 133. 

The cause of a party is prejudiced where a court states 
that an objection made by counsel is ridiculous and un¬ 
justifiably threatens counsel with fine and imprisonment 
if further objections are made. Bennett v. Harris , 124, X.Y. 
Supp. 797, 6S Wise. 503. 

It is prejudicial error for a court to reprimand counsel 
for interposing a proper objection to conduct deemed 
wrongful on the part of opposing counsel or the court. 
Adams v. Fisher , 120 X.W. 194, S3 Xebr. 6S6. 

When a question of admissability of evidence is raised 
attorneys should be given every latitude in pressing their 
points. Further they have a right to propound a legitimate 
argument for their points of view and to protest erroneous 
rulings even though they are honestly mistaken in their 
views. Chula v. Superior Court in and for Orange County. 
240 P. 2d 39S. 

(1) June 4, 1952 (Tr. 13) 3 (C.R. 419) 4 (J.A. 7S-79). 

To gather a full comprehension of the charge, we refer 
to the transcript at 413-419. (J.A. 74-79). Analysis dis¬ 
closes that appellant caused a subpoena duces tecum to 
issue to the witness Hodges of Erie, Pennsylvania, mother 
of the complaining witness. She appeared to testify. Pre¬ 
viously, appellant offered to examine Mrs. Hodges as a wit- 

* Tr. refers to the transcript filed herein. 

4 C. R. refers to the combined record. 
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ness in the government’s case as a convenience to her, but 
this was declined. Later the trial judge indicated some 
concern about keeping the witness in attendance at court 
because of certain reasons, personal to the witness. Sub¬ 
sequently, however, appellant was given permission to call 
Mrs. Hodges out of turn and after certain preliminary 
questions, he asked whether she came to testify under sub¬ 
poena. Without objection by the government, the judge 
interrupted and excluded the question as being immaterial. 
At this point, appellant objected to the interruption and 
further stated that he wanted free opportunity to present 
what he had. The judge considered this insolent, but ap¬ 
pellant quickly denied that he meant it in an insolent man¬ 
ner. Appellant explained that he preferred to wait to 
present her at the proper time in his own case, but he was 
ordered by the court to proceed with the examination. 
Even though the witness had taken the stand, it was -with¬ 
in permissible practice to request that she be withdrawal. 
When the court directed appellant to proceed and denied 
his request to withdraw the witness, the record showrs ap¬ 
pellant complied with the order of the court and continued 
with the examination. Moreover, the objection w'as directed 
to the prosecutorial action of the judge in ruling out ques¬ 
tions winch wrere not objected to by the prosecutor himself. 
We find no contempt in this situation. 

(2) June 4,1952 (Tr. 16-17) (C.R. 422423) (J.A. 81-82). 

On this occasion, appellant w*as examining Mrs. Hodges, 
mother of Mary Ott, the complaining witness. The prose¬ 
cuting attorney noted an objection which was vigorously 
sustained by the court. Thereupon appellant noted his 
objection in the following manner: “If your Honor please, 
I object to your Honor raising your hand and leaning for¬ 
ward and looking at the District Attorney before he makes 
an objection.” This objection was interposed by the ap¬ 
pellant in the belief that the court w*as inviting objections 
by the district attorney wiiere perhaps, otherwise, none 
wrould be made. The court did not deny this conduct. Both 
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counsel were called to the bench where the court termed 
the objection by appellant as insolent and threatened to 
send him to jail at the conclusion of the trial. "While at the 
bench and out of the presence of the jury, appellant asked 
the court, “Didn't your Honor do that?” to which question 
the court responded that appellant had no right to address 
questions to the court. Appellant was then characterized 
as unethical and discourteous, and was again threatened 
by the court and warned that he would be sent to jail. The 
attitude of the court obviously became alarming to the 
appellant and he promptly informed the court that he in¬ 
tended no discourtesy, but that he was simply following the 
procedure suggested by this Court for inserting in the 
record the events as they occurred at the trial. The judi¬ 
cial conduct of the court was questioned, and in good faith 
counsel believed that he was proceeding in conformity with 
the opinions of this court in the cases of Butler v. United 
States, Bellici v. United States and Vinci v. United States, 
supra. If the personal conduct of a trial judge is such that 
trial counsel believes it should be reviewed because of its 
prejudicial effect, threats of contempt should not deter 
counsel in good faith from noting the objections on the 
record, if the same is done in a respectful manner. In this 
respect the record will show that such an objection was 
made, and its regard by the trial judge as contempt can 
only be ascribed to the court’s personal sensitivity regard¬ 
ing his personal behavior in the conduct of the case. Ap¬ 
pellants’ actions in noting these objections cannot be con¬ 
tempt if the decisions of this Court mean wiiat they state. 

(3) June 4, 1952 (Tr. 291) (C.R. 528) (J.A. 113-114). 

This episode occurred wiiile appellant, at a bench con¬ 
ference out of hearing of the jury, noted his objection to 
the interference by the court in the cross examination of 
the prosecution witness Kilpatrick and to the statement by 
the court forbidding appellant to speak wdrile the witness 
w*as testifying. This objection w'as respectful but appar¬ 
ently w’as resented by the judge. Where trial counsel in¬ 
tends to question on review the judicial conduct of the trial 


judge he must certainly have the right to describe the con¬ 
duct on the record. Here for example there is no order of 
the court forbidding objections. The position of the court 
seems to have been that because the objection was made to 
his personal actions in the trial, that the objection itself is 
contemptuous. We believe the record indicates otherwise 
and this Court has so held. 5 

(4) June 4, 1952 (Tr. 297) (C.R. 534) (J.A. 115). 

A discussion arose concerning a diagnosis made by Dr. 
Kilpatrick regarding the factors which were taken into 
consideration by him in the formation of his opinion. Ap¬ 
pellant addressed the court as follows: “I want him (Kil¬ 
patrick) to read what is there, and he wants to ask the 
Court whether he should read what is there, but he had 
previously said he had read them and considered them.” 
At this stage of the proceedings, the court, characterizing 
appellant’s demeanor stated as follows: “Don’t be so ner¬ 
vous.” Appellant thereupon apologized and informed the 
court that he was not nervous, to which the court re¬ 
sponded: “I think you will have to change your tone.” 
Again appellant replied: “I don’t mean it.” Sensing him¬ 
self that appellant was upset, the judge suddenly informed 
appellant to change his tone. At the time of this incident 
there was no suggestion that anything the appellant did 
was regarded by the court as contemptuous. By this time 
the efforts of the appellant to note for the record the 
failure of the court to act impartially in the trial had caused 
almost any exchange between the court and appellant, 
which suggested a lack of neutrality on the part of the 
judge, to become the subject matter of a contempt cita¬ 
tion. It is not surprising that counsel became alarmed be¬ 
fore the trial judge himself noticed it. The hostility of 
the court towards counsel became more obvious with each 
objection noted by the appellant. Surely objections to the 
judicial behavior of the judge courteously stated as here 

• Billed v. United States, supra; Butler v. United States, supra and Vinci 
v. United States, supra. 




are not offensive to the dignity of the court and do not con¬ 
stitute contempt. Whitaker v. McLean, supra; Billed v. 
United States, supra. 

(5) June 5, 1952 (Tr. 45) (C.R. 610) (J.A. 133-134). 

We submit that this incident is but another example 
demonstrating the propensity of the trial judge to magnify 
out of context appellant’s conduct. A question propounded 
to the witness Kilpatrick, which had been asked on the 
preceding day, became the subject matter of an exchange 
between the court and appellant. We submit that the rec¬ 
ord will reveal only that an exclusionary ruling was made 
by the court which appellant promptly obeyed. Certainly 
that is not contempt. Caldwell v. United States, supra. 

(6) June 5,1952 (Tr. 138) (C.R. 672) (J.A. 146). 

Following the luncheon recess on this day, the attorneys 
were permitted to approach the bench on appellant’s re¬ 
quest. Out of the hearing of the jury, appellant made a 
motion for a mistrial on the grounds that the court left 
the bench in the middle of a motion made by him for a 
mistrial just before the recess. The court in disposing of 
this motion denied it in the following manner: “I am deny¬ 
ing the motion. I think I will go through the transcript 
and make up a scorecard of the number of motions you 
made for a mistrial during the course of this trial.” To this 
statement appellant objected: “I object to that. I think 
your voice carries more than your Honor realizes.” Bear¬ 
ing in mind that this was a bench conference out of the 
hearing of the jury and as there was no denial by the judge 
that his voice was more resonant than the occasion called 
for, and also because the remark was derisive and belittled 
appellant, he was fully justified in objecting for the record, 
for a reviewing court, not only to the treatment accorded 
him by the trial judge, but that the jury might overhear 
such prejudicial conduct; the reason being that such rul¬ 
ings, should be calmly made and are not to be “in the hear¬ 
ing of the jury.” Billed v. United States, supra, p. 402. 


(7) June 5, 1952 (Tr. 194) (C.R. 728) (J.A. 154-155). 

Appellant rose to note an objection and before he could 
fully state it for the record, the court signaled him with 
his hand to sit down. To this conduct appellant noted his 
objection. To this objection the court commented: “Well 
you keep your seat or I will have the marshal make you 
resume your seat.” Here again is an instance where an 
objection had been interposed to the treatment of appellant 
by the court in a derisive manner. Later it is construed 
by the court as contempt, yet appellant was only doing his 
duty. Billed v. United States, supra, p. 402. 

(S) June 6, 1952 (Tr. 235-236) (C.R. 770-771) (J.A. 157- 
15S): 

The frequent derision and ridicule of appellant by the 
court throughout the trial is some evidence of a subcon¬ 
scious bias which had developed in the mind of the court 
towards the appellant. Whitaker v. McLean, supra, p. 596. 
Objections directed to facial expressions, gesticulations 
and other mannerisms regarded by the appellant as reflect¬ 
ing a lack of neutrality on the part of the judge struck a 
supersensitive nerve center though proper. Billed v. 
United States, supra, p. 402. At this point the record dis¬ 
closes, in the course of examination of a witness, John L. 
Sullivan, several interruptions had been made by the pros¬ 
ecuting attorney and the court. Finally, appellant noted 
that he found it difficult to examine the witness in the face 
of these interruptions. The court denominated the ob¬ 
jection as discourteous. Appellant promptly assured the 
court that he meant no such discourtesy nor did he mean 
to be repetitious in his questioning and before he could 
complete his statement, the court, cutting off counsel ex¬ 
claimed: “You must not address the court in that manner. 
I am going to exclude that question as repetitious.” The 
court having thus ruled, appellant followed the ruling and 
proceeded to the next question. The exchange between the 
court and appellant fails to justify a contempt charge 
against appellant. Caldwell v. United States, 28 F. 2d 684. 
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(9) June 6, 1952 (Tr. 255-256) (C.R. 790-791) (J.A. 160- 
162). 

The foundation for this charge arose when appellant 
made an objection for the record to the presence and posi¬ 
tion in the court room of Mary Ott. She was occupying a 
prominent place on the front row in plain view of the jury. 
The court ruled that she could remain as a spectator and 
the prosecutor interjected: “She hasn’t been released from 
the subpoena for the Government.” Thereupon, the court 
stated that it was permissible for her to sit any place she 
chose. Appellant objected and the court desired to know 
to what he addressed his objection, to which the appellant 
replied that he made his objection to the “long dissertation 
about it. I made no argument; your Honor has not per¬ 
mitted me (sic) to make any argument and I merely object 
to Mr. McLaughlin — .” At this point the court interrupted 
the statement of the counsel stating “I think you are getting 
very discourteous to the court.” According to the record it 
appears that appellant was not permitted to complete his 
objections (as was his right, Butler v. United States, 
supra) and that he was objecting to the unsolicited remark 
of the prosecutor, made apparently for the benefit of the 
jury to justify the disconcerting position in the courtroom 
of the prosecuting witness. It was also the judgment of 
the appellant that the witness had occupied the position 
in order to signal the other witnesses for the prosecution. 
The objection by the appellant was valid and when he tried 
to explain the nature of his objection, the court arbitrarily 
cut him off. In the face of this situation, he made no further 
statement and the trial proceeded. We submit that con¬ 
tempt cannot be spelled out of this situation. No more 
was done here by appellant than counsel was upheld for 
doing before the same trial judge in Butler v. United 
States, supra. 


(10) June 9, 1952 (Tr. 403-404) (C.R. 939-940) (J.A. 
177-179). 

The fire which we submit was started by the court’s con¬ 
duct continued to burn. The court continued to make derog¬ 
atory remarks to appellant. Restoration of the text in¬ 
volved in this instance casts a different light from that 
contained in the certificate of contempt. Inasmuch as the 
judge regarded any objection noted to his judicial conduct 
as personally offensive, we find the particular event men¬ 
tioned here traceable to appellant’s objection to the ges¬ 
tures and manner of the court, including the raising of his 
voice within the hearing of the jury. After this objection 
was entered, the court without denying the complaint 
lodged by appellant said: “Go back to the counsel table 
or I will have the marshal put you there.” 

In approaching the bench, appellant decided to make a 
proffer and offered to submit to the court a case which he 
believed would govern the ruling of the court in connection 
with the question presented. Believing the principle of law 
being urged by appellant to be elementary, the court in¬ 
formed appellant that the court knew “Hornbook” law and 
directed him to return to the counsel table. When appellant 
registered objections to the court’s gestures and manner at 
the bench, the trial judge said: “You have been very dis¬ 
courteous to the court throughout this trial, and you have 
forfeited the right to that courteous treatment which this 
court extends to all members of the bar.” Following this 
remark appellant informed the court that he was not dis¬ 
courteous ; that he was objecting to the actions of the court 
in raising its voice from time to time and although the court 
did not deny this statement, he replied to counsel: “Yes, 
and I shall deal with the matter at the end of the trial.” The 
exchange between the appellant and the trial judge demon¬ 
strates how impatient the court became when objections to 
his gestures and gesticulations were made, even out of the 
hearing of the jury. And the judge made it plain he did 
not intend to be courteous to appellant thereafter. Accord- 
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ingly, as soon as appellant would make such an objection it 
becomes plain in the record that the court became caustic 
and addressed appellant in a singularly discourteous man¬ 
ner and threatened him. 'We find no contemptuous conduct 
of appellant under these circumstances. Appellant was 
merely doing his duty. Butler v. United States, supra; 
Billed v. United States, supra. 

(11) June 9, 1952 (Tr. 490) (C.R. 1026) (J.A. 195-196). 

This is another instance of the retroactive embitterment 
of the court to appellant when objections were made to his 
judicial conduct in the trial of the criminal case below. The 
gist of the court’s charge of contempt in this instance ap¬ 
pears to be predicated upon the following objection noted 
by appellant: “Now if your Honor please, I object to your 
raising your voice at me and shaking vour hand in that 
fashion and appearing to reprimand me.” The court does 
not deny that it engaged in these practices in the presence 
of the jury, but simply regards the objection itself as a 
manifestation of contempt. As Mr. Justice Jackson said in 
the Sacher case, men who have become judges sometimes 
exhibit vanity, irascibility, narrowness, arrogance and 
other weaknesses to which human flesh is heir. Most judges, 
however, do not resent an objection, even when it is directed 
to the judge personally. In cases wherein judges have not 
been detached from the cause as required, counsel have 
successfully secured reversals. Compare Whitaker v. 
McLean, supra. A trial attorney in his effort to protect his 
client should be free to enter upon the record such conduct 
of the trial judge as he believes would destroy the court’s 
impartiality as this Court so held in the Billed case. It is 
significant that where such objections were made, the court 
did not deny the occurrence to which the objection was 
made, but treated the objections as personal contempts. 
There was no contempt and the judge was under the duty 
of considering that such objections were not contemptuous 
and not reflections upon him. Schmidt v. United States, 115 
F. 2d 394, 398. 
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(12) June 10,1952 (Tr. 538) (C.R. 1075) (J.A. 209-210). 

Apparently at the middle of page 538 (C.R. 1075) (J.A. 
209), the court unnecessarily raised his voice, exclaiming 
‘‘Hand it to the Clerk.” Appellant then objected to the court 
raising his voice and shouting. The court did not deny this 
charge, but regarded the objection as insolent, contumaci¬ 
ous, and an attempt to deliberately provoke a mistrial. On 
the state of the record appellant had moved for a mistrial 
because of the court’s unfair aspersions that appellant was 
trying to create an episode to cause a mistrial. Appellant 
(Tr. 539) (C.R. 1076) (J.A. 210) explained that he had only 
been trying to make a proffer of evidence. Again on this 
page appellant requested the court to correct any adverse 
impression on the jury because of the attitude of the judge 
as shown by gestures and the intonation of his voice. The 
court did not deny these charges at the time, but was 
prompt to regard such objections as contempt because 
directed to his personal manner of officiating at the trial. 
If this is contempt, any objection of counsel, following this 
Court’s ruling in Billed v. United States, 87 U. S. App. 
D. C. 274, 1S4 F. 2d 394, 402, to the trial court’s methods 
and mannerisms, no matter how well founded in fact, would 
likewise constitute contempt of court. This cannot be the 
law\ 

(13) June 10, 1952 (Tr. 555) (C.R. 1092) (J.A. 215-216). 

The incident regarded by the court as discourteous, in¬ 
volves the examination of the witness Jones, a male friend 
of the complaining witness, Mary Ott. The record show’s 
that the court charged counsel with interrupting the witness 
before the witness completed his answer. Counsel denied 
interrupting the witness. When the question as to whether 
or not the witness had completed his testimony w’as asked 
the witness, he answered affirmatively. The charge of the 
court in the first instance therefore was ungrounded. 
Nevertheless, the court further charged the appellant with 
exhibiting a menacing manner towrards the witness but 
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wholly fails to state in what respect counsel was menacing 
the witness. When appellant noted his objection to the 
characterization by the court of appellant’s alleged menac¬ 
ing manner, the court simply replied: “It seems so to the 
court.” Since the record is completely silent as to what 
activities of appellant the court considered menacing, it is 
difficult to comprehend how counsel, presumably directing 
his questions to a witness from counsel table, could in any 
way “menace” a witness. In fact, when counsel desired to 
obtain information concerning the court’s rulings and ac¬ 
tions, he met with comment of the court: “Now the court 
doesn't invite any replies to its comments.” (Tr. 556) (C.R. 
1093) (J. A. 215-216). How the conduct of appellant here 
described can be considered contemptuous is not seen. 

(14) June 10, 1952 (Tr. 581) (C.R. 1123) (J.A. 221-222). 

The record fairly indicates that the trial judge assumed, 
in many instances, in appellant’s opinion, the role of the 
prosecutor. In fact, it indicates that the court conducted 
the major examination in some instances and made sua 
spontle objections to the questions propounded by the ap¬ 
pellant. On this day the appellant noted an objection to 
the court “looking over at counsel when I ask the question 
and then Mr. McLaughlin stands up.” This objection was 
regarded by the court as insolent, although the charge 
made by counsel was not denied. The objection obviously 
was made in a normal tone and is but one of a series of 
objections to a line of conduct by the trial judge which ap¬ 
pellant believed objectionable, as a deviation from the 
desirable judicial standard. If, on the whole record, it 
would appear to a reviewing court that the court below had 
not accorded the principle defendant a fair and impartial 
trial, counsel could reasonably anticipate that if the record 
were clear a conviction obtained under such circumstances 
would be swiftly reversed. These objections are not comp- 
temptuous because it was appellant’s duty to make them. 
Billed v. United States, supra. 



47 


(15) June 10, 1952 (Tr. 617) (C.R. 1154) (J.A. 228-229). 

During the examination of the witness Steerman, the fol¬ 
lowing colloquy is made the basis for contempt. 

The Court: “What is the exhibit?” 

Mr. McLaughlin: “It is the statement of Miss Ott and 
it was really for the purpose of trying to impeach the 
witness.” 

The Court: “You may not use that in connection with 
this witness.” 

Mr. Offutt: “May I ask my question without inter¬ 
ruption by the Court ?” 

The Court: “You may not show that to the witness.” 

Mr. Offutt: “May I ask my question before an ob¬ 
jection is made and not be interrupted?” 

The Court: “I shall not permit you to show that to 
this witness.” 

At the time of the foregoing colloquy, the court did not 
regard the question addressed to the court by appellant as 
contemptuous. If it was not regarded by the court at the 
time of the occurrence as contemptuous, hence it is difficult 
to understand a retroactive charge that the question con¬ 
stituted contempt. Merely making inquiry whether one can 
proceed without interruption from the court is not, w*e sub¬ 
mit, contempt of court. Proper trial procedure required 
that the question first be propounded before the objection 
w’as made. Caldwell v. United States , supra. 

(16) June 10, 1952 (Tr. 631) (C.R. 1168) (J.A. 229-230). 

This is still another of a series of objections lodged by 
the appellant against the atmosphere of the trial. On this 
day appellant, while examining the prosecuting attorney, 
sought to connect him with knowiedge of a telephone call 
by the complaining witness to appellant during the trial 
and to ascertain whether the prosecutor had been in any 
w*ay responsible for that telephone call. In response to a 
question, the witness proceeded to state that he had gone 
to St. Patrick’s church and to the ball game. Considering 
the answer not responsive, appellant moved to strike it. 
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Instead of waiting for a ruling, the witness continued with 
his answer stating “That is my entire day.” Again appel¬ 
lant moved to strike the answer and entered an objection 
to the court’s smiling to which the court remarked: “You 
are insolent, Mr. Offutt; that is another case of insolence.” 
Appellant informed the court that he merely wanted the 
statement on the record and that he was entitled to have 
his questions answered because he was serious about the 
question. The objection to the court smiling at the answer 
of the witness impressed the appellant as reflecting an atti¬ 
tude, on the part of the court, which would impart to the 
jury a spirit of levity to a matter considered important to 
the defense of the accused. Where a trial judge departs 
from ordinary standards of dignity in the trial of a serious, 
involved and unpopular criminal case and counsel desires 
to note objections to the actions of the judge for purposes 
of review, objections registered for that purpose on the 
record would not constitute contempt of court. That but 
follows the ruling of this Court in Billed v. United States, 
supra, p. 402. 

Specification Two 

“On Numerous Occasions, He Persisted in Repeating 
Questions Previously Excluded by the Court in Order 
to Evade the Court’s Rulings in spite of Admonition by 
the Court to the Contrary. Many of These Questions 
Were Obviously Intended to Besmirch a Witness.” 

It has been held that action of counsel in asking ques¬ 
tions, calling for inadmissible evidence is generally not 
misconduct, since counsel has a right to present the evi¬ 
dence for a ruling as to its admissibility. Harris v. H. W. 
Gossard Co., 185 N. Y. Supp. S61, 194 App. Div. 68S. 
Surely the mere asking of a question which has been ob¬ 
jected to and excluded by the court should furnish no foun¬ 
dation for contempt because counsel has a perfect right to 
submit his question to the court for a ruling, for how else 
could counsel safely proceed? If the mere asking of an ir¬ 
relevant, immaterial, or objectionable question w’ould result 


in a contempt citation against counsel in a criminal case, 
virtually all members of the bar would soon be decimated. 

In Caldwell v. The United States, 28 F. 2d 684 (C.C.A. 9), 
one Hugh M. Caldwell, defendant’s counsel, was convicted 
for contempt committed in the presence of the court. He 
appealed and the case was reversed. He had been con¬ 
victed for asking a witness on cross-examination, “Isn’t 
it a fact you registered under the name of Kennard” after 
the court had excluded a previous question as to what name 
witness had registered under. The appellate court held 
(p. 6S4): 

“While as there is shown, we are of the view that 
the questions to which objections were sustained were 
immaterial, it does not necessarily follow that in ask¬ 
ing them counsel acted in bad faith; the materiality 
of the subject matter being debatable. The more seri¬ 
ous phase of the question presented by this appeal 
is whether the lower court was justified in assuming 
or finding that, in asking the second question counsel 
was willfully attempting to evade the first ruling. 

Undoubtedly in both questions counsel was seeking 
the same end, but unless a ruling is amplified by an 
explanation of the reasons therefor, attorneys, espe¬ 
cially in the course of rapid cross-examination, often 
put a question in different form, as a matter of cau¬ 
tion and with no desire to evade the ruling of the court 
or to be contumacious. If counsel here reasonablv be- 
lieved the subject material, it was his right, if not his 
duty, to disclose specifically what he expected to show, 
either by an offer of proof or by a question substan¬ 
tially in the form of that asked, at the option of the 
court. 

Our attention is called to other parts of the cross- 
examination, both before and after this incident, but 
having no immediate relation to it, where appellant 
asked questions wdiich were subject to criticism because 
of their assumptions or inuendos, and to which the 
court sustained objections. But only in one instance, 
so far as we have been able to find, and that remote 
from the incident under consideration, did the court 
in ruling suggest that the second question was intended 
for the same purposes as the question theretofore ruled 
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out, and then without any admonition or direction to 
abstain from a like practice in the future. Thus, sud¬ 
denly to punish for conduct of doubtful propriety only, 
where the intent to be insubordinate is not clear, might 
very well have the result of deterring an attorney of 
less courage and experience from doing his full duty 
to his client. Considering the unimportant character 
of the question and the circumstances under which it 
was asked, we are of the opinion that punishment for 
contempt was unwarranted.” 

In Sprinkle v. Davis, 111 F. 2d 925, it was held that 
action of the judge, on his own motion, demanding that 
counsel be fair and not attempt to mislead the jury, was 
erroneous and prejudicial; that the action of the judge, 
on his own motion, in ruling that an admission in former 
trial could not be introduced, stating that he had explained 
a half dozen times that the record of a previous trial could 
be referred to only to show that witness had then given 
testimony different from that offered at the second trial 
and charging counsel with constant breaches of rule and 
threatening to fine counsel if practice continued, was im¬ 
proper and highly prejudicial, where the evidence was 
offered in good faith. Further, that actions taken by coun¬ 
sel during the course of the trial under the mistaken view 
of the laic do not constitute contempt of court. And see 
In re Watts and Sachs 190 U.S.I. It was also held in the 
Sprinkle case that the action of the judge in mistakenly 
charging counsel with misconstruing and misstating testi¬ 
mony, improperly rebuking counsel for natural cross-ex¬ 
amination, improperly charging counsel with constant 
breaches of the rule explained by court, threatening to fine 
counsel, denied full and free opportunity to develop oppos¬ 
ing contentions in examination and cross-examination of 
witnesses and in argument, and required a reversal. When 
these principles are applied here they establish appellant 
is not guilty of contempt. 
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(17) June 3, 1952 (Tr. 1S9-191) (C.R. 252-254) (J.A. 

54-56). 

On cross examination of Mary Ott, the court excluded 
any reference as to what George Christenson said. The 
question was then re-framed as follows: “You said that 
George objected to it. When did he object to it? Give us 
the date.” On objection by the prosecutor and by the court, 
appellant informed the court that he did not want the 
conversation and that he misunderstood the court’s ruling. 
At the time of this incident, the court did not regard the 
question as contempt of court, and stated: “You (meaning 
appellant) can’t be as stupid as all that. Do not transgress 
my ruling again.” It thus appears that this incident was 
closed and was not referred to by the court again until 
the certificate of contempt was filed after the jury retired 
to consider its verdict. Appellant’s conduct was not con¬ 
tempt. Caldwell v. United States, supra; Sprinkle v. Davis, 
supra. 

(18) June 13, 1952 (Tr. 200-202) (C.R. 263-265) (J.A. 

56-58). 

The record indicates that while no question was pending, 
a prosecution witness made a voluntary statement. Appel¬ 
lant interrupted and called the court’s attention to the 
improper statement by saying: “Just a moment. Listen to 
that, Your Honor, I ask you to admonish the witness.” To 
this objection the court responded: “Just a moment, you 
have no right to address the court that way. You have no 
right to say to the court, ‘Listen to that your Honor’ ”. 
We submit counsel was within his rights in doing what he 
did. 

Counsel also directed the following question to the wit¬ 
ness: “Mr. Christenson was still working at the Riggs 
Bank then, wasn’t he?” In sustaining an objection, the 
court said: “I told you that you may not inquire concern¬ 
ing Mr. Christenson’s activities on the cross examination 
of this witness. If Mr. Christenson should be a witness 


then you may cross examine him as to his activities but 
you may not cross examine this witness.” When counsel 
requested permission to approach the bench, the court 
denied the request and it appears that counsel promptly 
obeyed the ruling of the court. From the record reference 
cited by the court, we fail to see in what respect counsel 
“persisted in repeating questions previously excluded.” 
This conduct was not contempt. Caldwell v. United States, 
supra; Sprinkle v. Davis, supra. 

(19) June 3, 1952 (Tr. 225) (C.R. 2S7) (J.A. 5S-59). 

This specification rests on the following passage: 

Question: (By Mr. Offutt) “Did anyone else discuss 
the fact, any of the facts with Lt. Ernst to your 
knowledge ?” 

Mr. McLaughlin: I object to this your honor. 

The Court: Objection sustained. 

D.K.O.—Question: “Didn’t Lt. Ernst call somebody 
in your presence and ask about this case when you 
went to see him?” 

Mr. McLaughlin: I object to this. 

The Court: Objection sustained. Now, I told you 
that I will not permit another question asked about 
that conference because you exhausted the entire field 
yesterday and I suggest to you that you must not 
transgress my ruling. 

Mr. Offutt: All right, sir. 

We submit on the above facts that there was no contempt 
and that promptly when the court ruled, appellant acqui¬ 
esced respectfully in the court’s ruling. Caldwell v. United 
States, supra; Sprinkle v. Davis, supra. 

(20) June 3, 1952 (Tr. 260W) (C.R. 34S) (J.A. 59-60). 

As part of the defense, it was appellant’s theory that a 
strange hypothesis existed that the abortion was committed 
by the prosecuting witness herself. In his examination of 
the complaining witness at this time, he tried to develop 
that she was responsible for the abortion. The mere de¬ 
nial by the witness Ott that she committed the abortion 


does not justify a finding by the court that “he saw or 
heard a contempt.” When the court called appellant to 
the bench, he sought the source of information that would 
form the basis for these questions. Counsel informed the 
court that he derived his information from Dr. Kilpatrick 
If the charge of the court that counsel besmirched the wit¬ 
ness by inquiring whether she herself committed the abor¬ 
tion is sustained, we respectfully submit that a defendant 
in a criminal case would be seriously restricted in develop¬ 
ing a defense. It must be remembered that the defendant 
in this case vehemently denied that he had any connection 
with the abortion. It was consistent with the defense to 
demonstrate that the witness herself was not only capable 
of committing an abortion, but had actually had experience 
with it. Further the evidence was admissible on credibility. 
Thompson v. United States, 30 App. D.C. 352. Hence appel¬ 
lant -was justified in what he did to have it admitted or 
ruled upon for review. No contempt occurred here. 

(21) June 3, 1952 (Tr. 260-z-l) (C.R. 352) (J.A. 62). 

This portion of the record to -which the specification 
refers only discloses that appellant made an inquiry of 
the witness which the court interrupted by stating: “Just 
a moment, you have asked that question twice and I will 
not permit it the third time,” and it does not appear that 
counsel transgressed that ruling. The only other incident 
on this page of the record is the court advising counsel 
how to accent the syllable on the name Kilpatrick. Hence, 
there was no contempt. Caldwell v. United States, supra; 
Sprinkle v. Davis, supra. 

(22) June 4, 1952 (Tr. 21) (C.R. 427) (J.A. 84-85). 

A fair appraisal of the record at this point -with respect 
to the examination of the witness Hodges, mother of the 
complaining witness, fails to indicate that anything took 
place except an exclusionary ruling of the court to a ques¬ 
tion as irrelevant. Also that the question had previously 
been excluded on the grounds that any conversation be- 
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tween that witness and the appellant was not admissible. 
At the time of this occurrence there was not the slightest 
suggestion on the part of the court that it considered this 
contemptuous. The mere repetition of a question by coun¬ 
sel, where two separate charges of abortion are involved, 
is not contempt under the involved circumstances of this 
case. The question by appellant to the witness was this: 
‘“When was the first time that you saw me or talked to me 
after you came to Washington?” As the court bases a 
contempt charge on the failure to elicit any relevant testi¬ 
mony from this witness, such a conversation is material 
and relevant and appellant should have been permitted to 
pursue this line of inquiry. The mere asking of this ques¬ 
tion does not constitute contempt. Caldwell v. United 
States, supra. 

(23) June 4, 1952 (Tr. 322-323) (C.R. 559-560) (J.A. 

122-123). 

During examination of Dr. Kilpatrick, the court made 
a ruling limiting the admissibility of certain hospital rec¬ 
ords. The following question was asked by appellant of 
Dr. Kilpatrick: “And did you not in connection with the 
study of the chart of the patient read that the patient had 
been treated in a psychiatric ward in 1950, sir?” Following 
this question the court, sua sponte, said, “Just a moment, 
I am excluding that sentence. That is not proper cross 
examination.” Aside from the erroneous ruling of the 
court in limiting counsel in his attempts to develop by cross 
examination of Dr. Kilpatrick the background of the pro¬ 
secuting witness, and proceeding on the assumption that 
the ruling of the court regardless of error must be obeyed, 
we submit that a reading of the reference matter does not 
disclose contempt of the court. A question directed to a 
medical witness with respect to the psychiatric treatment 
of a prosecuting witness relating to an abortion would, 
we submit, in a criminal trial of two abortions, and under 
the issues raised by the defense, constitute material and 
relevant evidence. It is significant that where the court 
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announced a ruling, counsel complied. It cannot seriously 
be contended that questions even if improper which is not 
the case here, are asked at the peril of counsel. Before 
any question can be determined to be proper, it must be 
first asked. Caldwell v. United States, supra, p. 684. 

(24) June 5, 1952 (Tr. 25) (C.R. 590) (J.A. 129-130). 

We submit that this specification establishes the typicall} 7 
unreasonable attitude of the trial judge towards appellant. 
During the examination of the witness Kilpatrick, he was 
asked by appellant whether he had talked to the prosecutor 
about the case before he took the stand at the trial. The 
court interjected: *‘You have already asked him that and 
he has answered the question. Now* you have to have some 
terminal facilities.” Appellant explained to the court that 
it was difficult for him to keep his powers of thought as he 
did not remember the question he had asked and that he 
did not mean to be repetitious and accordingly appellant 
apologized to the court that his memory was not as good 
as the court’s. An occasional honest repetition of a question 
surely forms no basis for contempt under the circumstances 
of this episode. Caldwell v. United States, supra, p. 684. 

(25) June 5,1952 (Tr. 38) (C.R. 603) (J.A. 131-132). 

The exchange between court and counsel at the point 
specified as contempt fails to indicate that appellant did 
anything that might be construed as contempt. The court 
explained certain exclusionary rulings and answered an 
inquiry by the appellant as to what the ruling concerned 
so that appellant would not transgress it. We invite a read¬ 
ing of this portion of the transcript to demonstrate again 
the facility of the court in hastily finding contempt where 
none existed. 

(26) June 5, 1952 (Tr. 52) (C.R. 617) (J.A. 135-136). 

A reading of the record indicates that appellant had 
propounded a question to the witness Kilpatrick which he 
later attempted to withdraw over the objection of the pros- 
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ecuting attorney. The court on this occasion felt that even 
though the question asked was withdrawn by counsel be¬ 
fore answer that it required an answer for the jury. It is 
not contempt upon reconsideration by examining counsel, 
to withdraw a question. To withdraw a question is a mat¬ 
ter of right. It was the privilege of the prosecuting at¬ 
torney to ask that question upon his re-direct examination 
if he deemed an answer desirable. 

(27) June 5, 1952 (Tr. 121) (C.R. 655) (J.A. 144). 

"While examining George Christenson on cross examina¬ 
tion, appellant propounded this question: “She was not 
your wife, isn’t that right.” Answer: “That is right.” The 
court then interposed: “We have been over that. She ad¬ 
mitted she was not his wife.” The fact that Mary Ott had 
so testified did not bar appellant from asking the question 
of her paramour. But assume that a repetitious question 
is asked and the court informs appellant that the question 
is repetitious, that fails to show any semblance of con¬ 
tempt. Minute scrutiny of the record during the trial in¬ 
dicates an inclination on the part of the trial judge to be 
critical of the appellant for each repetitious question. Such 
harmless questions were inflated out of all proportion for 
the purpose of justifying the severity of the sentence im¬ 
posed upon this trial counsel. 

(2$) June 5, 1952 (Tr. 161) (C.R. 695) (J.A. 151). 

During the cross examination of the witness Christen¬ 
son, appellant propounded several questions which were 
not objected to in relation to the witness Ott. Appellant 
asked the witness the following question: 

“Didn’t you know that once before from what she 
had—didn’t she tell you that once before she was to 
have a baby and she tried her best to stop having 
a baby?” 

Answer: “No.” 

Mr. McLaughlin: “I object, your Honor, there is 
no such testimony.” 

The Court: “Objection sustained.” 


57 


fJ 


As the witness Ott herself admitted and the indictment 
charged two separate abortions of her, the question was 
proper. 

The court did not reprimand counsel for asking the ques¬ 
tion ; made no charge that it was contemptuous, and in fact, 
simply made a ruling that the particular question involved 
was objectionable at that stage of the proceedings; that is 
to say, while the witness was on cross examination. How 
this can be treated as a contempt is not seen. 

(29) June 9, 1952 (Tr. 374) (C.R. 910) (J.A. 171-172). 

Appellant, while examining the witness Graff, informed 
the court that there was a conflict in testimony with that of 
the witness Christenson. The court responded that it was 
not admissible and informed appellant that he could not 
contradict the witness on a collateral matter. Although the 
court felt there were deviations in slight details which were 
natural between two human beings, the court did not see 
any “real conflict.” Except for this discussion there is 
nothing in the record cited in the certificate to indicate that 
the appellant was contemptuous of the court or did any¬ 
thing that would resemble contempt. 

(30) June 9, 1952 (Tr. 382-383) (C.R. 918-919) (J.A. 

172-173). 

The following colloquy is the basis for this citation: 

The Court: “Now don’t you understand my ruling 
that I have excluded that ?” 

DKO: “All right.” 

The Court: “Don’t you dare repeat questions in a 
different form after I have excluded them.” 

DKO: “If your Honor please, I am sorry to have to 
object to this, but I object to your raising your voice 
and shaking your hand at me in the presence of the 
jury.” 

The Court: “Yes, I am going to shake my finger at 
you some more if you do not behave yourself.” 

DKO: “Now I submit I have a right to make this ob¬ 
jection, Your Honor, and I am not doing anything to—” 

The Court: “You must behave vourself.” 
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DKO: “I object to your Honor raising your voice 
and saving that when I have done nothing to warrant 
that.” 

When the question was excluded by the court, appellant 
simply objected to the manner of the court in chastising 
him with gestures and intonations. The question which was 
the subject matter of the exclusionary ruling of the court 
was directed to the witness Graff, a custodian of records 
at the district jail. The heated discussion between the court 
and the appellant came not as a result of the question, but 
as a result of the objection noted by appellant to the per¬ 
sonal attitude and mannerisms of the court towards the 
appellant whenever a question was asked which the court 
objected to sua sponta. This is another example of the 
judge abusing appellant in the presence of the jury when 
any objections were made by appellant to the personal de¬ 
meanor of the judge in accordance with this Court’s ruling 
in Billed v. United States, supra, p. 402. We find no con¬ 
tempt here. 

(31) June 9, 1952 (Tr. 393-394) (C.R. 929-930) (J.A. 

174-176). 

Blanche Dobkin was called to the stand as a witness for 
the defendant. She testified that she was an operator of a 
rooming house and that a Mr. and Mrs. William Ott resided 
there. The court stated that he believed such testimony to 
be immaterial. The prosecuting attorney conceded that the 
complaining witness, Mary Ott, was living at the rooming 
house. The court thereupon excluded the answer and in¬ 
formed counsel that it was not necessary for him to cor¬ 
roborate it. Certainly this is not contempt. 

Meretricous relationships of witnesses may be shown in 
a criminal case, as they affect morals, hence credibility, and 
put the witnesses in their true light. Questions to this end 
are proper and do not ‘‘besmich” the witness. Thompson v. 
United States, 30 App. D. C. 352; Alford v. United States, 
282 U. S. 687, 692; Tla Koo-yel-lee v. United States, 167 
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IT. S. 274. Even the judge below has so ruled. United 
States v. Edmonds, 63 F. Supp. 968, 973. 

It was the position of the court that it was immaterial, 
whether the parties lived at the apartment as husband and 
wife in a meretricious relationship. It w-as, as the court 
stated, immaterial to the issue of the case because the court 
felt that there w-as only one issue, and that w-as whether 
the defendant w-as guilty or not guilt} 7 and that the meretri¬ 
cious relationship of the prosecuting witness w 7 as not ma¬ 
terial. It seems that the credibility of the witness becomes 
important in a criminal case such as the one being tried by 
the appellant and that he noted an objection to the court’s 
ruling, following w-hich the witness Blanche Dodkin w-as 
excused. First, considering the concession of the relation¬ 
ship by the prosecuting attorney and the belief in the ma¬ 
teriality of the testimony by the appellant it is difficult to 
perceive under w r hat theory the court considers the placing 
of a witness on the stand to elicit such testimony as con¬ 
tempt until a ruling is obtained. There is no charge of 
violating an existing court order. How- else can it be ex¬ 
pected that a trial counsel can secure a ruling until he first 
tenders the witness and propounds the questions? After 
the concession of the relationship w-as made by the prosecut¬ 
ing attorney, the appellant withdrew- the witness. On the 
merits the testimony was admissible on credibility as moral 
involvment in an abortion by a woman affects her credi¬ 
bility. Thompson v. United States. 30 App. D. C. 352. 

(32) June 9, 1952 (Tr. 402) (C.R. 938-939) (J.A. 178- 
180). 

Counsel for both sides approached the bench and each 
conferred with the court in a low- tone of voice. At this 
time appellant made a proffer of certain parole board 
records in w-hich he stated he expected to show- that the 
witness Christenson w-as out on parole in the District of 
Columbia; that he had made an application for parole and 
that the parole board had addressed a letter to the com¬ 
plaining witness Mary Ott in w-hich she was asked questions 
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regarding the status of her husband. As a result it was 
determined that Christenson was already married (J.A. 
36-39). The court stated that he was going to exclude such 
testimony as obviously irrelevant. Counsel continued his 
proffer which was interrupted several times by the court 
and finally the court stated that the attempt to introduce 
the proffered evidence was merely an attempt on the part 
of appellant to besmirch and subject to adverse publicity, 
persons who testified as witnesses in court. Appellant in¬ 
formed the court that the basis for the introduction of the 
proffered testimony was to show fraud and affect credi¬ 
bility. Despite the fact however, that all of this took place 
out of hearing of a jury at a bench conference to determine 
whether the court would rule upon the admissibility of cer¬ 
tain evidence, we find the court now labeling the proffer as 
contempt. Certainly a proffer thus made is not contempt. 
On the merits the evidence was admissible on fraud and 
credibility. (J.A. 36, 37-39) Thompson v. United States, 
supra. 

(33) June 9, 1952 (Tr. 410411) (C.R. 946-947) (J.A. 
181-183). 

While testifying on direct examination, the witness Jones 
was asked a question regarding whether the prosecuting 
witness Ott held herself out to be his wife. Upon objection 
by the prosecutor the court stated: “This is absolutely ir¬ 
relevant and immaterial, and I made the same ruling just 
a short while ago today in connection with the other wit¬ 
ness, Mr. Ofifutt.” The record shows further that ap¬ 
pellant objected to the ruling of the court and proceeded to 
his next question. The object of the testimony was to place 
the witness Ott in her true light with respect to her credi¬ 
bility and moral character. Until an exclusionary ruling 
is made, trial counsel is first obliged to propound a ques¬ 
tion. Reading of the text utterly fails to show contemptu¬ 
ous conduct as is charged in the specification and the evid¬ 
ence was admissible. Thompson v. United States, supra. 


(34) June 9, 1952 (Tr. 462-463) (C.R. 998-999) (J.A. 

190-191). 

It was charged in the indictment that the Defendant 
Peckham had committed one of the abortions on the prose¬ 
cuting witness on May 2, 1951. To show that Peckham 
could not have seen and treated Mary Ott on May 7, 1951, 
as she had previously testified, defendant called to the wit¬ 
ness stand, Dr. Bernard Tully of George Washington 
University Hospital. (J.A. 185-190) From the testimony 
of the witness it was shown that Peckham had been ad¬ 
mitted to the hospital as a patient on May 6, 1951, and in 
the early morning of May 7, 1951, had been operated upon 
for the removal of a disc. Appellant attempted to develop 
the exact nature of the operation performed upon Peckham. 
The witness described it as a major operation following 
w'hich the patient is not permitted out of bed for approxi¬ 
mately five to six days. When appellant tried to have des¬ 
cribed to the jury the nature of the operation by question¬ 
ing the witness with respect to the size of the incision the 
court excluded the question as irrelvant. A reading of the 
full text clearly indicates that the appellant complied with 
the court’s ruling. In view* of the positive testimony of the 
complaining witness concerning the date of May 7, 1951, 
appellant considered it essential to have fully described to 
the jury that, on the date in question, the defendant Peck¬ 
ham w*as hospitalized following a major operation and that 
by reason of the nature of the illness could not possibly have 
seen and treated Mary Ott as she testified. Even though 
the question w’as obviously admissible for that purpose the 
record show’s that counsel promptly obeyed the exclusionary 
ruling by the court. Now’ the trial judge erroneously at¬ 
tempts to use this situation as a basis for citing appellant 
in contempt. The citation is unwarranted. 

(35) June 9, 1952 (Tr. 480) (C.R. 1016) (J.A. 191-192). 

The episode here described as contemptuous occurred 
while the witness Ernst, a member of the Metropolitan 


Police Department was being examined with respect to a 
subpoena issued to the witness Hodges. Upon objection 
by the prosecutor, the court sustained the objection stating 
that he had previously sustained such an objection and had 
requested counsel not to pursue the same line of inquiry. 
A fair reading of the text discloses no contempt, but that 
the question was reframed, and upon an objection being 
sustained by the court, appellant promptly pursued another 
line of inquiry. Caldwell v. United States, supra. 

(36) June 9,1952 (Tr. 4S2) (C.R. 1018) (J.A. 193). 

Appellant repeated a question to the witness Ernst 
which the Court called his attention to, as having been 
previously asked. The record will show that appellant 
apologized and informed the court that he believed that he 
had overlooked the question. Nothing of a contemptuous 
nature is shown by this occurrence. Caldwell v. United 
States, supra. 

(37) June 10, 1952 (Tr. 570) (C.R. 1107) (J.A. 219-220). 

An exchange between court and counsel occurred during 
the examination of the witness Jones. It was as follows: 

DKO: “May I ask him to read the statement in the 
second paragraph and see if that will refresh his 
recollection ?” 

The Court: “You have already shown him the state¬ 
ment.” 

DKO: “I want to ask him-.” 

The Court: “Just a moment, you cannot ask the wit¬ 
ness to refresh his recollection about a matter that the 
court has excluded. I have excluded this question.” 

It thus appears from the text of the record that the ex¬ 
clusionary ruling was made and promptly acquiesced in. 
We frankly fail to see where or in what respect a contempt 
occurred. 

(38) June 10, 1952 (Tr. 576) (C.R. 1113) (J.A. 220-221). 

Again during the examination of the witness Jones, an 
exclusionary ruling was made with respect to the right of 


63 


appellant to examine the witness regarding the credibility 
of the prosecuting witness. Said the court: “I have ex¬ 
cluded this. I invite no response to my ruling. If you wish, 
you may note an objection, but that is as far as you may go.” 

DKO: “I object to it.” 

The Court: “Very well, your objection is noted.” 

The citation of contempt on the foregoing colloquy shows 
a discussion normally occurring between court and counsel 
with respect to the admissibility of certain evidence, the 
court’s ruling and the invitation by the court for counsel to 
object to the court’s ruling and it was done in a respectful 
manner. We submit that the episode in question, regarded 
by the court as contemptuous, is not sustained by the 
record. 

(39) June 10, 1952 (Tr. 579) (C.R. 1116) (J.A. 221-222). 

Again during the examination of the witness Jones, an 
exclusionary ruling is made by the court. The court in¬ 
formed appellant as follows: 

The Court: “You may note an exception and that 
protects your record.” 

The subsequent proceedings show a complete acquies¬ 
cence in the court’s ruling after noting the objection. We 
fail to see in what respect the court can consider appellant’s 
acquiescence as contemptuous. 

(40) June 10, 1952 (Tr. 586) (C.R. 1123) (J.A. 222-223). 

The alleged repetition of a question is not sustained by 
this record citation. The questions were entirely different 
and the second question was reframed. Since the court 
gave no reasons for its rulings and frequently forbade the 
appellant from asking questions of the court, it was only 
natural for the appellant, after an exclusionary ruling was 
made without a reason, to reframe his question out of cau¬ 
tion in order to protect the interests of his client. Caldwell 
v. United States, supra. 
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(41) June 10, 1952 (Tr. 592) (C.R. 1129) (J.A. 225-226). 

As an additional instance with the witness Jones, the fol¬ 
lowing is quoted from the text: 

Mr. Offutt: ‘‘Shall I ask the question before I come 
to the bench. 

The Court: Don’t address any interrogations to the 
court. 

Mr. Offutt: I am sorry; I am just asking for your 
Honors ruling. 

The Court: Now don’t ask it again. 

Mr. Offutt: All right. 

Even during the course of the above incident, the appel¬ 
lant informed the court that the reason he requested per¬ 
mission to approach the bench is that he specifically did not 
desire the court to accuse him of evading the court’s ruling. 
What appellant did that is contemptuous is not seen. 

(42) June 10, 1952 (Tr. 594) (C.R. 1131) (J.A. 226-227). 

During the examination of the witness Steerman (Tr. 

593) (C.R. 1130) (J.A. 225-226), the following portion of 
the transcript is quoted as a further instance of the court’s 
mistreatment of the appellant. 

The Court: “Just a minute.” 

Mr. McLaughlin: “I object to this, your Honor; it is 
immaterial.” 

Mr. Offutt: “If your Honor please, I object to your 
Honor raising your hand like that—I don’t—”. 

The Court: “Now that is an insolent remark.” 

Mr. Offutt: “I want the record to show you raised 
vour hands.” 

The Court: “I think vou are losing vour mind, Mr. 
Offutt.” 

Mr. Offutt: “I am doing what the Lewis case decision 
savs I should do. I w*ant the record to show’ these 
things.” 

The court apparently became provoked with counsel’s 
notation for the record in attempting to describe the action 
of the trial judge. The colloquy is but another of the many 
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instances of constant harassment by the court of appellant 
when appellant attempted to make his record and to follow 
this Court’s ruling in Billed v. United States, supra, p. 402. 

(43) June 10, 1952 (Tr. 598) (CJR. 1135) (J.A. 228). 

Within the limits of this brief we believe we can only 
sketch a portion of the incidents charged by the court as 
contempt. The witness testifying on direct examination 
was asked a question by the appellant and it was excluded 
by the trial judge. Appellant thereupon made a tender as 
to what the testimony would show and this occurred: 

The Court: “Now make your tender and make it 
quickly and briefly.” 

Mr. Offutt: “I want to show by this witness that —”. 

Mr. McLaughlin: “If your Honor please, I think he 
ought to ask the questions and see whether or not they 
are admissible.” 

The Court: “No. I excluded the whole line of in¬ 
quiry.” 

Mr. Offutt: “This is just a tender of proof, your 
Honor. Shall I go ahead, your Honor—he objected—I 
that Mrs. Mary Lett Ott told Mrs. Steerman that her 
take it—all right—” “I want to show by this witness 
husband was down at Quantico, Virginia—.” 

The Court: “I am going to exclude all that. That is 
immaterial. We will stop further tenders. I will ex¬ 
clude that whole line of inquiry. I told you before, I 
told you the day before yesterday, I will not permit any 
testimony as to the personal lives of these people, ex¬ 
cept as they are connected with this case.” 

Mr. Offutt: “All right.” 

This indicates an invitation by the court for counsel to 
make tender; when the tender was made at the invitation 
of the court, in the presence of the jury and at the direction 
of the court, the tender is cut off and counsel finds himself 
adjudged guilty of contempt. This situation, we believe, 
requires no discussion. 
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(44) June 10, 1952 (Tr. 6S3) (C.R. 1220) (J.A. 234-235). 

This is another instance which illustrates that the trial 
judge was quick to find contempt where none existed. Dur¬ 
ing the examination of the witness Brown, appellant asked 
of the witness: 

Mr. Offutt: “I direct your attention to this lady who 
is seated here in the first row of the courthouse, here, 
in the light blue dress. Do you know her?” 

Answer: “Yes, I do.” 

Mr. Offutt: “And what is her name?” 

Answer: “Beg pardon?” 

Mr. Offutt: “What name do you know her by?” 

Answer: “Mrs. Christianson.” 

At this point the prosecutor objected, although the wit¬ 
ness had already answered. It seems that the proper pro¬ 
cedure of the prosecutor would have been to move to strike 
the answer although it is difficult to understand the nature 
of the objection. The prosecuting witness was being identi¬ 
fied by the witness on the stand. The court said: 

“And I gave vou considerable leewav on cross exami- 
nation because she was a key witness for the govern¬ 
ment and you were entitled to leeway in cross exami¬ 
nation but I am not going to permit you to call wit¬ 
nesses to blacken her character and I told you that 
before.” 

It is submitted that counsel acted within permissible 
limits when appellant requested the witness Browm to iden¬ 
tify the prosecuting witness. The witness knew’ her by 
another name and stated so for the record. When counsel 
attempted to inform the court the purpose of the testimony, 
the court excluded it and informed counsel as follow’s: 

The Court: “You may not impeach the witness’ credi¬ 
bility in that manner. The only way you may impeach 
a witness’ credibility is by cross examination and in 
questioning the witness herself * * * .” 

The record at this point shows that appellant noted his 
objection to the statement of the court to winch the court 


replied: “Yes, you may note an objection. That is your 
right.” 

It is a fundamental rule of trial practice that until a 
question is asked and the ruling of the court obtained, 
that trial counsel would have no way of knowing in ad¬ 
vance the position of the court. The record shows that 
appellant preserved his point for appeal as was his duty 
and we submit that a review thereof will not show any con¬ 
tempt as described by the judge. Caldicell v. United States, 
supra. 

Specification Three 

“Ox Numerous Occasions He Persisted in Talking 
Boisterously After the Court Had Made a Ruling, and 
Failed to Desist When Ordered to Do So by the Court, 
at Times Even Continuing to Talk Wh::le the Court 
was Speaking.” 

In Ex Parte Miller, 92 Tex. Crim. Repts. 492, 244 S. W. 
612, a very thorough statement was made by the court in 
connection with the duties of attorneys when faced with 
a dilemma concerning their duties. The court said (at p. 
614) inter alia: 

“It is true that the dignity of the court is to be upheld 
and decorous conduct and language greatly become 
the advocate at the bar, but the right to free speech 
and full representation by counsel guaranteed to one 
accused of crime is of serious weight and much caution 
should be exercised in any case that these rights be 
not infringed or denied by reason of the fact that 
the person under discussion or criticism is the learned 
trial judge, and the thing legitimately under fire is his 
action. The courts are but human. We appreciate 
keenly the attitude of the trial judge, for the judg¬ 
ments of appellate courts are often vigorously and 
correctly assailed. But the great end of court pro¬ 
cedure is justice, in the seeking of which no personal 
feeling, passion or prejudice or mere propriety should 
be allowed to operate as a bar.” 
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(45) June 4, 1952 (Tr. 302-307) (C.R. 539-544) (J.A. 

117-121). 

Appellant was examining Dr. Kilpatrick. A review of 
the record on the pages indicated in the certificate will 
show that it does not support the charges made in the 
certificate, nor does it appear that the court at this junc¬ 
ture made a statement for the record that appellant was 
guilty of any misbehavior whatsoever. 

(46) June 9, 1952 (Tr. 442) (C.R. 97S) (J.A. 1S5-1SG). 

The witness Jones was testifying on re-direct examina¬ 
tion. The appellant announced surprise and the following 
incident occurred: 

The Court: “I know of no basis for your claiming 
surprise/’ 

Mr. Offutt: “Well I want to tell you the basis. I 
will tell you the basis at the bench. I would like to do 
it at the bench. I want to claim surprise.” 

The Court: “Don’t use such a belligerent tone, Mr. 
Offutt.” 

Mr. Offutt: “Your Honor is characterizing my state¬ 
ment.” 

The Court: “You mav come to the bench.” 

Nothing further was said bv the court and the certificate 
merely reflects a retroactive consideration of an incident 
which passed unnoticed at the time of this occurrence. 
Although the record itself is silent as to volume and into¬ 
nations of the voice, it is plain that counsel himself was 
taken by surprise by the court’s characterization. The in¬ 
cident was a minor one, to say the least. It certainly was 
not contempt. Curran v. Superior Court in and for Fresno 
County, 236 P. 975, 72 Cal. App. 258. 

(47) June 10, 1952 (Tr. 546) (C.R. 1083) (J.A. 215-216). 

Undoubtedly by this time appellant was in fear and ter¬ 
ror stricken by the constant threats of the court to commit 
him to jail and take other steps against him. For example, 
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this specification has its conception as a result of the fol¬ 
lowing incident (Tr. 545) (C.R. 10S2) (J.A. 214-215). Ap¬ 
pellant moved for a mistrial and before he could complete 
his motion, the court denied the motion. Following that, 
appellant attempted to proffer a matter on the record and 
before he could finish, the court denied the motion. There¬ 
after appellant desired to note for the record certain con¬ 
duct of the judge, and before he could finish the court 
denied that motion. A further objection by appellant was 
likewise denied by the court. Finally, appellant noted an 
objection to the court “yelling at me and raising your 
voice like that” to which the court responded: “Just a 
moment, if you say another word I will have the marshal 
stick a gag in your mouth.” 

The entire incident reveals hostility by the court to coun¬ 
sel in the ruling by the court upon each of the motions 
made. There was no characterization by the court at that 
time that counsel was boisterous or that he interrupted 
the court. On the contrary, the record shows that the court 
interrupted counsel during the time he made his motions. 
In fact, the only part of the record that indicates a tone 
of voice is the objection by appellant to the judge raising 
his voice. 

It is submitted that the incident here described does not 
support the charge contained in the certificate. 

(48) June 10, 1952 (Tr. 566-567) (C.R. 1093-1094) (J.A. 

217-218). 

This portion of the record cited by the certificate does 
not justify the charge of contempt. There is nothing in 
the record to indicate that counsel spoke boisterously; con¬ 
tinued to speak after the court had ruled or disobeyed any 
ruling of the court. 

(49) June 10, 1952 (Tr. 696) (C.R. 1233) (J.A. 238). 

The basis for the court’s charge apparently took place 
during the examination of the defendant Peckham. The 
court stated, “Mr. Ofifutt, you will not continue talking 
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after I have made my ruling. I have sustained Mr. Mc¬ 
Laughlin’s objection. In order to preserve your rights, 
you may note an objection in a respectful manner and in 
a respectful tone.” We submit appellant’s actions were 
not contemptuous when the full episode is read and under¬ 
stood. Frequently attorneys in the heat of trial are under 
the impression that the court has finished a statement and 
where an interruption does occur, in an unintentional way 
as here, such interruption does not constitute contempt. 
The flood of charges brought by the judge against appel¬ 
lant are voluminous. We submit that in a trial of a cause 
under the circumstances and in the atmosphere of this 
case it would be practically impossible for counsel occa¬ 
sionally not to voice a protest to the action of the court. 
The interruption does not indicate any disrespectful atti¬ 
tude to the court. It appears from the record itself that 
a point of law was under discussion and that the interrup¬ 
tion was with respect to that law. 

Specification Pour 

“On Numerous Occasions He Used a Boisterous, Bel¬ 
ligerent, Discourteous and Offensive Tone of Voice 
when Addressing the Court.” 

In determining whether language used is a contempt, 
regard must be had not only to the words but to the sur¬ 
rounding circumstances and the connection in which they 
were used including the tone, the look, the manner and the 
emphasis. We submit that the proper rule is that courts 
should be unwilling to hold, where the occasion and the 
language are proper, that intonations of the voice, the 
vehemence of objections, or the physical attitude of coun¬ 
sel making them, will alone show that his behavior is dis¬ 
orderly, contemptuous or insolent toward the court. Curran 
v. Superior Court in and for Fresno County, 236 P. 975, 
72 Cal. App. 258. 

Trivial and inconsequential acts or statements by counsel 
which cannot possibly cause harm, or the fact that one of 
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his remarks produces laughter in the audience, do not 
constitute contemptuous conduct on his part. Moore v. 
Hart, 18S S. W. 861, 171 Ky. 725. 

(50) June 3,1952 (Tr. 260-Z-37) (C.R. 3SS) (J.A. 69-70). 

The following colloquy is the basis for this contempt 
citation: 

The Court: “Don’t get excited.” 

Mr. Offutt: “It’s enough to get excited.” 

The Court: “You must maintain your usual calm 
and courteous tone.” 

Mr. Offutt: “I mean to be courteous at all times, 
your Honor.” 

The Court: “No, you haven’t, you may not be con¬ 
scious of it.” 

We fail to see in what respect the above colloquy was 
contemptuous of the court. 

(51) June 3,1952 (Tr. 260-Z-47) (C.R. 39S) (J.A. 71-72). 

The following colloquy is made the basis of this contempt 

citation: 

Mr. Offutt: “Your Honor, may I not get a chance 
to look at these? I have been trying to look at them.” 

The Court: “You may do so.” 

Mr. Offutt: “I am sorry your Honor — maybe I 
am — ” 

The Court: “The court expects counsel to be a little 
more courteous.” 

Mr. Offutt: “I am sorry.” 

A reading of the incident both prior to that colloquy and 
subsequent completely fails to show in what manner coun¬ 
sel could be considered disrespectful or contemptuous of 
the court. 

(52) June 4,1952 (Tr. 297) (C.R. 534) (J.A. 115). 

This demonstrates the fear of appellant during the trial 
of the case below. Dr. Kilpatrick was on the stand under 
examination. 
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The Court: “What is your point?” 

Mr. Offutt: “I want him to read what is there, and 
he wants to ask the court whether he should read what 
is there, but he had previously said he read them and 
considered them.” 

The Court: “Don’t be nervous.” 

Mr. Offutt: “I understand. I beg your pardon; I am 
not nervous.” 

The Court: “I think you will have to change your 
tone.” 

Mr. Offutt: “I don’t mean it.” 

Even in those instances where counsel was sycophant, 
the court was quick to find fault. First, the court charges 
appellant with being nervous, and when the apology is 
made, the court makes a reference to counsel’s tone. A fair 
reading of the transcript fails to justify the charge of this 
specification. A “tone” of voice is hardly contempt. Curran 
v. Superior Court in and for Fresno County , supra. 

(53) June 5, 1952 (Tr. 14S) (C.R. 6S2) (J.A. 148). 

While the witness Christenson was testifying the follow¬ 
ing occurred: 

Mr. Offutt: “He said he saw the statement.” 

The Court: “No, he did not.” 

Mr. Offutt: “May I have it read?” 

The Court: “Just a moment.” 

Mr. Offutt: “I beg your pardon, Sir.” 

The Court: “Do not challenge the court like that.” 

Mr. Offutt: “No, I am not challenging the court.” 

The Court: “Well, now don’t use that tone.” 

This colloquy does not indicate a challenge to the court. 
A difference between the court and counsel arose as to 
what the witness had said and the appellant respectfully 
asked the court to have the matter read. This was con¬ 
sidered a challenge to the court. We fail to see that it 
either challenged the court or constituted a contempt as 
charged in the court’s specification. When counsel and the 
court differ as to what the record shows, the proper way 
to resolve that difference is to have the record read. A re¬ 
quest for this cannot be contempt. 
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(54) June 6, 1952 (Tr. 227) (C.R. 762) (J.A. 155-156). 

While the witness Sullivan was on the stand the follow¬ 
ing occurred: 

Mr. Offutt: “But the portion I am asking about now, 
your Honor, considered yourself without hearing any¬ 
thing. It was not gone into.” 

The Court: “Now you must be more courteous to 
the court, Mr. Offutt.” 

Mr. Offutt: “I beg your pardon, I am courteous, 
your Honor.” 

While this colloquy is made the basis for contempt, it is 
difficult to see how the court could ascribe to appellant a 
discourteous action on his part. 

(55) June 11, 1952 (Tr. 759) (C.R. 1297) (J.A. 245). 

During the examination of the defendant Peckham, the 
following is made the subject of a contempt citation: 

The Court: “He just testified that he has been at 
Princeton Place for a number of years.” 

Mr. Offutt: “Oh, he lived there sure — he was bom 
— he lived there for a long time, but he didn’t have 
his office there, and that’s what I want to bring out, 
your Honor. He didn’t move his office there until some 
time in ’51.” 

Mr. McLaughlin: “I will withdraw the objection.” 

The Court: “Mr. Offutt, you must not address the 
court in such an excited and provocative manner.” 

Mr. Offutt: “I am not excited your Honor or in a 
provocative manner, I am merely saying that.” 

The Court: “And you must address the court in a 
courteous tone.” 

Mr. Offutt: “I am addressing you in a most cour¬ 
teous tone, I respectfully submit to your Honor.” 

The Court: “No, you are not. You must not use such 
a belligerent tone to the court.” 

Mr. Offutt: “I am not using a belligerent tone, your 
Honor.” 

The Court: “Now proceed.” 

From the above colloquy and at this state of the proceed¬ 
ings, bearing in mind that the court was fixed in his posi- 
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tion, as he announced to appellant to adjudge the appel¬ 
lant in contempt at the conclusion of the trial, we fail to 
see how the language used could be construed as contemp¬ 
tuous. When the court characterized it as such and counsel 
attempted to explain that he was not being discourteous 
or belligerent as charged by the court, the court simply 
ordered him to proceed with the trial. The adversary’ 
nature of trial work hardly warrants the charge by the 
court in this colloquy, of contemptuous conduct by the 
appellant. The language used was respectful and followed 
an explanation of appellant’s position when an objection 
was made to a question by the prosecuting attorney. The 
court’s charge of appellant with a breach of decorum is 
unfounded. Curran v. Superior Court in and for Fresno 
County, supra. 

Specification Five 

“Ox Several Occasions, He Made False Statements to 
the Court Which He Could Not Help Knowing to be 
Untrue Particularly Concerning What the Court Had 
Done or Said.” 

Appellant at the very least was entitled to defend him¬ 
self against the charge of making false statements to the 
court even where it is alleged it occurred in the court’s 
presence. In re Oliver, 333 U.S. 257, 6S S. Ct. 499. And to 
explain them. Cooke v. United States, 267 U.S. 517, 537. 

(56) June 3,1952 (Tr. 60-Z-51) (C.R. 402) (J.A. 72). 

The subject matter of this contempt is the statement by 
appellant to the court: 

Mr. Offutt: “I wanted to go to the bathroom and 
you wouldn’t let me go.” 

This statement is regarded as false, justifying the charge 
of contempt. In context, however, it appears that on this 
particular day the appellant had been ten minutes late in 
reaching court, but had previously sent a message to the 
court that he would be late. It appeared that appellant had 
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been suffering from an ailment and was under care of a 
physician. When he entered the courtroom in the morning 
(C.R. 222) (J.A. 52-53), in the presence of the jury he 
apologized for being late. A bar association outing was 
held the preceding day, and as a result of over-eating, 
appellant had become ill. In response to this apology, the 
court replied: “No, you have to be here on time.” Appel¬ 
lant was brought to the bench and out of the presence of 
the jury the judge fined appellant $10.00 for being late. 
He again explained to the court that he had been ill and 
he detailed the illness for the record. When, therefore, 
the entire episode is viewed in its context it appears that 
counsel’s reference to the fact that court would not per¬ 
mit him to go to the bathroom was directly related to the 
previous incident with respect to the fine imposed by the 
judge for the tardiness earlier in the trial. It was counsel’s 
interpretation that the failure of the court to accept coun¬ 
sel’s explanation with reference to the necessity for going 
to the bathroom amounted to a denial by the court, and 
consequently the remark was directed to that incident. 
Even when the matter was brought before the court by 
the appellant, the court dismissed the charge as being 
“silly.” It was not then regarded as false. Nor was it 
regarded as contempt. It is only after the court prepared 
its certificate that this incident was drawn into the dragnet 
of charges leveled against the appellant. The charge is 
without merit. 

(57) June 4, 1952 (Tr. 53) (C.R. 464) (J.A. 104). 

The following colloquy between court and counsel war¬ 
rants no finding of contempt, particularly when we con¬ 
sider the dilemma in which appellant found himself. It 
follows: 

The Court: “Have you anv further cross-examina¬ 
tion.” 

Mr. Otfutt: “I understood your Honor said I 
couldn’t ask anything further about the exhibit, so I 
have no further cross-examination.” 
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The Court: “Now just a moment, you are misquot¬ 
ing the court.” 

Mr. Offutt: “That is my understanding. Didn’t you 
say that!” 

The Court: “Don’t ask any questions of the court, 
please.” 

Mr. Offutt: “All right.” 

The Court: “I ruled in certain matters. I ruled on 
the question you asked. I did not rule on any questions 
that you might ask in the future. So don’t make a 
statement that because I am not permitting you to in¬ 
quire into a certain matter you don’t want to cross- 
examine this witness. Have vou anv cross-examina¬ 
tion?” 

Mr. Offutt: “I would like to ask about the other no¬ 
tations on the exhibit.” 

The Court: “Ask any questions you wish and I shall 
rule on them after they are asked. I don’t rule in ad¬ 
vance.” 

It thus appears that, from what the court told counsel, 
that the exchange did not involve contempt. The record 
shows that counsel thereupon continued with his cross- 
examination. The request by the court that counsel first 
ask his questions before seeking a ruling is completely con¬ 
trary to the court's findings of guilt in many of the preced¬ 
ing specifications where contempt is charged against the 
appellant because he framed questions which the court 
claimed were excluded, although in many of the instances 
the questions were re-framed or directed to other matters. 

Appellant’s language was temperate, respectful and was 
an example of a misunderstanding upon appellant’s part, 
which the court clarified, but at the time did not consider 
contemptuous nor was it contemptuous. 

(58) June 5, 1952 (Tr. 152) (C.R. 6S6) (J.A. 150). 

The material referred to by the trial court as the basis 
for the charge does not support the charge. The witness, 
George Christianson, was testifying. Appellant had appar¬ 
ently been trying to elicit from the witness the fact that he 
had attempted to interview him in a normal manner and 


that the witness had been instructed by the prosecutor not 
to talk to appellant. At another point in the record, an in¬ 
ference had arisen from the testimony of this witness that 
appellant was doing something improper in making an ef¬ 
fort to talk to him. Objection was made by appellant to the 
fact that the prosecutor had instructed the witness not to 
discuss the case. Appellant, therefore, claimed that the 
prosecutor was interferring with his efforts to investigate 
the case. This seemed to be a fair analysis of the events as 
they had happened. There was no false statement to the 
court and hence no contempt. 

Specification Six 

“On Several Occasions He Asked of Witnesses Ques¬ 
tions That Were Highly Prejudicial to the Witness and 
for Which There Was No Foundation. Thus He Asked 
Mary Ott, the Victim of the Abortion Charged Against 
the Defendant, ‘When Were You Arrested in This Case?’ 
As a Matter of Fact, She Had Never Been Arrested and 
When Called to Account by the Court, Offutt Only 
Answered that He Had a Right to Ask Whether the 
Witness Had Been Arrested in This Case.” 

A court should hesitate to suspect counsel of not asking 
questions in good faith, especially where the propriety of 
the question is debatable. Leland v. Empire Engineering 
Co., 108 Atl. 570, 135 Md. 206. 

(59) June 7, 1952 (Tr. 99-101) (C.R. 156-158) (J.A. 50- 
52). 

While appellant was cross examining Mary L. Ott, the 
complaining witness, he did ask the question, “When were 
you arrested in connection with this case ?” Thereafter, the 
following colloquy occurred: 

The Court: “You had no right to say when she was 
arrested.” 

Mr. Offutt: “I have no right to inquire as to whether 
she was arrested ?” 
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The Court: ‘‘You did not ask her that. You asked 
when she was arrested.” 

Mr. Offutt: “That’s right.” 

The Court: “That assumes that she was. I am going 
to make a statement before the jury that that is an 
improper question.” 

Mr. Offutt: “I want to ask her if she was arrested.” 

Mr. McLaughlin: “They couldn’t arrest her.” 

Mr. Offutt: “They certainly could.” 

The Court: “Well, did they?” 

Mr. McLaughlin: “No.” 

The Court: “Don’t you know.” 

Mr. Offutt: “The officers won’t talk to me. Mr. Mc¬ 
Laughlin told them not to talk to me.” 

The Court: “I think that that was quite proper but 
you could ask Mr. McLaughlin.” 

Mr. Offutt: “I will put him on the stand and ask 
him.” 

The Court: “Why would they arrest her?” 

Mr. Offutt: “Because of a number of things.” 

The Court: “On what charges ?” 

Mr. Offutt: “They could arrest her on adultery; they 
could arrest her on fornication—” 

The Court: “That’s silly.” 

Mr. Offutt: “Is it silly?” 

The Court: “Yes.” 


In this colloquy appellant was right in his contentions and 
both the prosecutor and the court were wrong. The Ott 
woman was living in fornication and adultery with Chris¬ 
tenson—a married man. He was the cause of her preg¬ 
nancy. She and Christenson were both liable to arrest and 
trial under District of Columbia Code (1940 Ed.), Title 22, 
Sections 301 and 1001. 

At the conclusion of this colloquy, the court directed 
counsel to return to counsel table, since this conversation 
took place at the bench. At the time of this occurrence, 
there was no indication on the part of the court that he 
considered this a false hypothesis. Obviously, from the 
record itself, it appears that counsel misunderstood his own 
question and in fact the court itself denominated the posi¬ 
tion of counsel as silly rather than a deliberately false one. 
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While it is perhaps true that counsel did ask the witness 
when she was arrested rather than whether she was ar¬ 
rested, that is proper cross examination. Further, we be¬ 
lieve that the incident that followed, together with the 
court’s charge to the jury, eliminated any possible misun¬ 
derstanding. It is puzzling indeed to find the court at this 
point charging the appellant with a falsehood when the ap¬ 
pellant himself, as the record will disclose, did not under¬ 
stand the import of the court’s position until the court ex¬ 
plained it. When the court had ruled the question as framed 
improper, counsel proceeded with his examination. We find 
no contempt in this situation. 

(60) June 5, 1952 (Tr. 151) (C.R. 695) (J.A. 151). 

The witness, George Christianson, was testifying. It 
should be remembered that he had been a partial accomplice 
in procuring one of the abortions charged to the defendant; 
that he had been the paramour of Mary Ott, and the cause 
of her pregnancy. Testimony had also disclosed that 
Christianson was, at the time of trial, in jail for conviction 
of a crime. The questions propounded to him by appellant 
concerning whether or not he had tried to convince the 
complaining witness as to whether she should or should not 
have the baby were proper under the circumstances. The 
previous testimony of this witness had vacillated and been 
uncertain. While he had denied that he had tried to con¬ 
vince the complaining witness not to have the baby, he had 
allegedly accompanied her on at least two visits to the de¬ 
fendant to procure an abortion. Further, he had furnished 
some of the money. Appellant should have been allowed 
full leeway to develop whether or not he was actually an 
accomplice of, and a procurer in, the abortion. Appellant’s 
efforts to this end were not contemptuous. Christenson 
was an accomplice and indictable as a principal. Thompson 
v. United States, 30 App. D. C. 352, 364, 12 Ann. Cas. 1004. 
Once one is shown to be an accomplice, credibility is affected 
and the jury must be instructed to weigh such testimony 



so 


with great care. Freed v. United States, 49 App. D. C. 392, 
266 F. 1012; Borum v. United States, 61 App. D. C. 4, 56 F. 
2d 301, Egan v. United States, 52 App. D. C. 3S4, 287 F. 95S. 

Specification Seven 

“He Falsely Indicated That He Would Show the Wit¬ 
ness Mary Ott Inserted a Tube into Her Private Organs 
in Order to Induce a Miscarriage. He asked Dr. Kilpat¬ 
rick of Mt. Alto Hospital, on Cross Examination, 
Whether Mary Ott Had Used a Tube on Herself to In¬ 
duce a Miscarriage, and the Doctor Replied That a Tube 
Had Been Inserted in Her Nose in Connection With Her 
Treatment in the Hospital.” 

(61) The court does not specify any particular place in 
the record where the above incident occurred. By examina¬ 
tion, it apparently is based on the time when, on June 5, 
1952 (Tr. 321) (C.R. 558) (J.A. 121-122) appellant was 
cross examining Dr. Kilpatrick. In substance, appellant did 
ask questions of the witness as stated in the charge. How¬ 
ever, in full consideration of this specification, we refer the 
court to the record of June 3, 1952 at page 260-W-20 to 
page 260-Z-l (C.R. 348-352) (J.A. 59-62). It is here indi¬ 
cated that appellant had previously talked to Dr. Kilpat¬ 
rick and had a momentary look at the hospital records. 
Thereafter, appellant had tried to interview the doctor 
again before trial, and had been rebuffed by him. Conse¬ 
quently, his notation of his talk with the doctor and exam¬ 
ination of the records indicated that the complaining wit¬ 
ness had tantrums in the hospital and had withdrawn and 
inserted a tube within herself. The unfortunate part of 
this event is that the witness had not fully explained the 
situation to appellant and the witness refused to be inter¬ 
viewed further. Appellant w'ould have been very remiss in 
his duties had he not propounded these questions. His rep¬ 
resentations to the court were made in good faith and wnre 
based on what he honestly believed that he had been told 
by the witness. We submit under Specification Seven ap¬ 
pellant is not guilty of contempt. 
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Specification Eight 

“On Numerous Occasions He Created a Noise and Com¬ 
motion in the Courtroom by Boisterous Interruptions and 
Irrelevant Remarks Such as Objecting to a Quiet Con¬ 
versation Between Two Spectators in the Courtroom, 
One of Whom Had Been a Witness in the Case.” 

(62) June 4, 1952 (Tr. 10, 11) (C.R. 416-417) (J.A. 76- 

78). 

Appellant was in the process of putting on the witness 
stand, Mrs. Ethel Hodges, mother of the complaining wit¬ 
ness. Mary Ott was sitting in the front row of the specta¬ 
tor’s section of the courtroom talking in an audible tone of 
voice to a newspaper reporter. This, the specification ac¬ 
tually admits as true. As the judge heard the conversation, 
we must assume the jury did also. Although appellant 
failed to indicate the full situation in the record, the effect 
of these improper activities of the complaining witness was 
to draw the attention of the jury on herself rather than 
to the witness who was about to testify. Appellant objected 
to these activities of Mary Ott and for this he is cited. If 
appellant believed that these activities might have an ad¬ 
verse effect on the jury in weighing the testimony of her 
(the complaining witnesses’s) mother, he had a right to 
make his objection. Sound reason and logic demanded that 
he make his record. In fact, he was duty bound to do so. 
Billed v. United States, supra, p. 402. The record as made 
does not constitute contempt. The court did not charge 
and the record does not show appellant, at the time, was 
boisterous or created a commotion in the courtroom. There¬ 
fore this court cannot now assume that this was a fact. 

(63) June 4, 1952 (Tr. 25-26) (C.R. 421432) (J.A. 80- 

88 ). 

Ethel Hodges, the mother of the complaining witness, was 
still testifying. Appellant was questioning her, and her 
daughter, Mary Ott, was sitting in the first row of specta- 
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tors, directly in front of the witness chair. Appellant was 
watching her because she was nodding her head up and 
down or shaking it in the negative to the witness as the 
questions were propounded. Based on this, appellant asked 
the court to admonish the complaining witness not to make 
signs to her mother. This, the court refused to do. It is 
believed that appellant, under the circumstances had a 
right to make this request and that is not contempt. Billed 
v. United States, supra, p. 402. After all, trials would be a 
farce if the spectators were allowed to signal answers to 
witnesses as was being done in this instance. 

(G4) June 10, 1952 (Tr. 599) (C.R. 1136) (J.A. 22S-229). 

Myrtle A Steerman, a witness for the defendant, was 
testifying. Appellant was examining the witness when the 
complaining witness, Mary Ott, a spectator in the court¬ 
room, started directing some remarks at appellant while he 
was interrogating. He made an objection to the court be¬ 
cause of this. This was for the purpose of protecting the 
defendant and to have the court restrain this improper con¬ 
duct of the complaining witness. Appellant was placed in a 
very embarrassing dilemma because of events that were 
transpiring at the time. Representing the defendant Peck- 
ham was at best a very difficult job to perform. To be sub¬ 
jected to verbal chastisement by the complaining witness, 
Mary Ott, as a spectator, while he was trying to conduct an 
examination was impossible to overlook. Appellant, of 
necessity, needed to be free from such wrongful distraction 
and harassment from a totally unexpected source. He be¬ 
lieved and still believes that under the circumstances, his 
objection was proper. For this objection he should not be 
charged with creating a commotion in the courtroom. Billed 
v. United States, supra, p. 402. 
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Specification Nine 

“On Several Occasions He asked Permission to Recall 
A Witness For the Purpose of Interrogating the Wit¬ 
ness Concerning Some Specific Matter and Then Pro¬ 
ceeded to Attempt a General Re-examination of the Wit¬ 
ness.” 

(65) The trial court does not specify any particular por¬ 
tions of the record supporting this charge. Since this has 
the appearance of a general allegation, we deem it best to 
answer it in a general manner. In considering this item, 
this Court is requested to keep in mind that this was a 
double two count indictment for abortion, on two separate 
occasions, involving the same complaining witness, namely, 
Mary Ott. Consequently, any examinations conducted by 
appellant might conceivably have covered material similar 
to that previously elicited. As appellant was honestly try¬ 
ing to cover two separate and distinct offenses, any lapses 
that he made within the boundaries of these generalized 
and double charges should be excused in the light of the 
circumstances of the trial. Caldwell v. United States, supra. 

Specification Ten 

“The Court Excluded any Questions to the Witness 
Ott Concerning an Alleged Abortion Which She was 
Claimed to Have Attempted on Herself, in 1950 in View 
of the Fact That the Abortions Charged in the Indict¬ 
ment Were Alleged to Have Taken Place in 1951 or in 
1952. Nevertheless these Questions Were Repeated 
Several Times During the Trial, Obviously to Attempt 
to Blacken the Witness’s Character.” 

While, generally speaking, evidence of character is ir¬ 
relevant and is not admissible, where the particular trait 
of character is in issue, evidence in that regard is relevant 
and admissible. It affects credibility. Thompson v. United 
States, 30 App. D. C. 352, 12 Ann. Cas. 1004. 

In the case of Tla-Koo-Yel-Lee v. United States, 167 
U.S. 274, 17 S. Ct. 855, 42 L.Ed. 166, the Supreme Court 
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held that a woman who has testified for the prosecution to 
the fact that a murder was committed by the defendant and 
by her husband, who was also indicted therefor, may be 
asked on cross examination whether since her husband’s 
arrest she had not been living with another witness for 
the prosecution, and whether they have not agreed to live 
together if the husband is convicted and they get clear. 
The Court said (p. 277): 

“We think answers to the questions should have been 
permitted. The questions were directed to the purpose 
of showing material facts bearing upon the character 
and the credibility of the witness, and the counsel for 
the defendant ought to have been permitted to pro¬ 
ceed with his examination and obtain answers from 
the witness to that end.” 

In criminal prosecutions, the accused may assail the 
character of a witness for the state or prosecution, includ¬ 
ing that of the complaining witness. In a large number of 
jurisdictions, it is permissible to impeach a witness on the 
ground that his general moral character appears bad, and 
the inquiry is not limited necessarily to the reputation for 
truth and veracity. Seifert v. State, 67 N. E. 100, 160 Ind. 
464, 474. 

This same judge filed a written opinion in a murder case 
in the United States District Court for the District of Col¬ 
umbia and held that a question designed to elicit whether 
a meretricious relationship existed between a defense wit¬ 
ness and the defendant is a matter of proper inquiry on 
cross-examination by the prosecution to show the witness’ 
interest and bias as affecting character and credibility. 
See United States v. Edmonds, 63 F. Supp. 968. We pose 
the question if it is proper for the prosecution to do this, 
why is it improper for the defense to do it! 

In the Edmonds case the admissibility of a question di¬ 
rected at ‘‘a meretricous relationship” existing between a 
witness and the defendant, i.e. between two witnesses, was 
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involved. Judge Holtzoff held (p. 973) the prosecutor 
could ask the question because it 

“was ## * obviously admissible, first, in order to show 
interest and bias and second, as affecting her 
character and, therefore, her credibility. The Supreme 
Court has held that cross-examination for the purpose 
of putting a witness in proper setting is not only per¬ 
missible, but is a matter of right. Alford v. United 
States, 282 U.S. 687, 692, Tla-koo-yel-lee v. United 

States , 167 U.S. 274, * ## . 

The following cases also hold that such a question 
is permissible. Thomas v. David, 7 C & P 651; Perdue 
v. State, 126 Ga. 112, 54 S. E. 820.” 

As the questions involved were designed to put the wit¬ 
nesses in their proper meretricous settings the charge of 
“blackening” such witnesses is clearly unwarranted. 

(66) June 5, 1952 (Tr. 54-56) (C.R. 619-621) (J.A. 136- 
138). 

On this occasion, Dr. John Kilpatrick wras testifying and 
appellant was questioning him concerning certain informa¬ 
tion given him by the doctor in an interview* prior to the 
trial. In connection with this, he was attempting to bring 
out material in records being used by the doctor winch 
w*ould substantiate the story appellant had claimed the 
doctor had told him, and which w*as used for the basis of 
certain questions asked of other witnesses. Included in 
the material in the records was some statement that the 
complaining witness had tried to procure an abortion in a 
government hospital in 1950. It is not felt that a fair view* 
of this situation revealed that appellant was trying to un¬ 
necessarily blacken the character of the complaining wit¬ 
ness, since it is believed that it is permissible to bring out 
the fact that the complaining witness in two abortion cases, 
being simultaneously tried, had participated in and been 
the subject of prior abortions. It must also be considered 
that defendant denied performing the abortions charged. 
Therefore, appellant w*anted to get before the jury the 
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possibility that she (the complaining witness) had enough 
experience to perform them herself. In this connection, we 
have shown sound legal basis for this type of testimony to 
attack the credibility of the witness. And see Thompson 
v. United States, 30 App. D. C. 352, 12 Ann. Cas. 1004. In 
the Thompson case, this Court upheld an instruction in an 
abortion case that while the woman aborted was not strict¬ 
ly speaking an accomplice, she morally implicates herself 
in the act and the jury should consider that circumstance 
in weighing her credibility. 

Specification Eleven 

4 *He Abused the Process of the Court by Issuing a 
Subpoena Duces Tecum to the Mother of Mary Ott, and 
Compelled Her to Come Here from Erie, Pennsylvania 
Pursuant to the Sobpoena and by Issuing a Subpoena to 
One Donahower. When Called as Witness He was Un¬ 
able to Elicit any Relevant Testimony from Either of 
Them.” 

Under the Sixth Amendment of the Constitution of the 
United States and the constitutions of most, if not all of 
the states, one accused of a crime has the right to have com¬ 
pulsory process to procure the attendance of witnesses. 
The right is not subject to the discretion of the courts. It 
is usually absolute, at least as to necessary witnesses. 
Apparently there have been very few recorded decisions 
touching the question. The question as to whether the sum¬ 
moning of an unnecessary number of witnesses consti¬ 
tutes contempt of court arose in one case. Ex parte Walter 
Stroud, 26S S. W. 13, 37 A.L.R. 1111, decided Jan. 26,1925. 
Our search has revealed no other cases on this question of 
law. 

In the Stroud case, decided by the Arkansas Supreme 
Court, the question of subpoenaing unnecessary witnesses 
was directly in issue because Stroud was held in contempt 
for doing this. Stroud was a defendant along with two 
brothers in a series of indictments. Just prior to the date 
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set for trial of some of these matters, he, on his own behalf 
and for his brother, caused 167 witnesses to be subpoenaed 
in each other’s case. A great number of the witnesses were 
never sworn or put under the rule and were not called as 
witnesses. Stroud was cited and fined for contempt. When 
Stroud was testifying, he claimed that a large number of 
the witnesses had been subpoenaed to testify as character 
•witnesses, but it was determined that many of these wit¬ 
nesses could not have given any relevant or material testi¬ 
mony on that issue. There were other witnesses for whom 
Stroud wasn’t able to give any reason for having subpoenas 
issued. Stroud was fined $250.00 and he appealed. The 
court held that the mere subpoenaing of numerous wit¬ 
nesses would not constitute contempt of court even though 
they could not give any material or relevant testimony. 

(67) The trial court has not specified any particular 
places in the record to support Specification 11. We will 
discuss these charges in the sequence alleged. First, in 
connection with the subpoena duces tecum directed to Mrs. 
Hodges, the following should be pointed out. Appellant first 
entered his appearance in the case on May 22,1952, and on 
May 23, 1952, appeared before Judge Keech, in connection 
with motions to suppress evidence and for return of certain 
articles. Immediately thereafter on May 23, 1952, he filed a 
notice of the taking of a deposition (J.A. 29) on June 5,1952 
of the witness (Hodges) in Erie, Pennsylvania. In connec¬ 
tion with this, appellant appeared in a preliminary matter 
before Chief Judge Bolita J. Laws on Monday, May 26, 
1952, to request a continuance of the trial for two weeks, 
to permit him to take this deposition. This request was 
denied by the court and Judge Laws suggested that he get 
her testimony by a subpoena. The exact statement of the 
court was: “If you want her testimony, you can get a sub¬ 
poena from the court. The continuance will be denied.” 
(J.A. 43-44). The entire proceeding before Chief Judge 
Laws will be found in pages 1-5 daily record, (J.A. 41-44). 
This same motion to continue was made on May 27, 1952 
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before the trial judge and was denied (Tr. A-9) (C.R. 16) 
(J.A. 44). On Tuesday, June 3, 1952 (Tr. 260-z-S) (C.R. 
359) (J.A. 63), appellant tried to question the complaining 
witness about certain correspondence by mail with her 
mother. The court on the page following excluded this un¬ 
less appellant was more specific. He thereupon pointed out 
to the court that he could not be, before getting the response 
of Mrs. Hodges, the mother, to the subpoena. (T.R. 260-Z-9) 
(C.R. 360) (J.A. 63-64). The court called attention of coun¬ 
sel to the fact that he had been informed that Mrs. Hodges 
was in court in response to a subpoena issued by appellant 
and she was anxious to get home. Appellant explained that 
he had information that certain letters of certain dates had 
been written by the complaining witness Mary Ott to her 
mother which would clear his client of responsibility for the 
abortions. He also pointed out to the court that he had not 
had an opportunity to talk to the witness because the com¬ 
plaining witness, her daughter, would not let her (the 
mother) talk to him. (T.R. 260-Z-16 to 260-Z-19 (C.R. 367- 
370) (J.A. 65-67). In order to enable the witness, Mrs. 
Hodges, to finish and go home, appellant agreed to call her 
out of turn and her testimony appeared in the daily record 
of June 4, 1952, pages 10-42, (C.R. 416-448) (J.A. 76-100). 
Appellant was blocked at every turn, by the court and op¬ 
posing counsel, in attempting to show that he had written 
an accompanying letter to Mrs. Hodges concerning her 
knowledge of the facts of the case as revealed to her by cor¬ 
respondence from her daughter. He was also blocked in 
showing that he had attempted to speak to her over the tele¬ 
phone. The witness, by her testimony, indicated that she 
had received letters regularly from her daughter, the com¬ 
plaining witness, Mary Ott, every two "weeks, but she did 
not have any of them to bring -with her. In response to a 
direct question concerning whether or not the complaining 
witness had disclosed anything to the mother about the 
abortions, the mother answered in the negative. It becomes 
vers’ apparent that appellant was acting on information 
when he attempted to contact this witness in her home to 
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discuss the matter with her prior to this subpoena; that 
he then attempted to take her testimony by deposition; and 
only as a last resort did he issue a subpoena duces tecum. 
With this basis and the procedure which followed, the mere 
fact that he was unable to elicit any other testimony did 
not constitute contempt. In representing his client, he tried 
every reasonable means to spare the witness trouble, and 
adhering to the dictates of the court in its rulings and be¬ 
cause of the inability to speak personally to the witness 
prior to her attendance, he was forced to do what he did 
and proceed by subpoena. That is not contempt. 

Proceeding to the next part of this charge concerning 
Lt. Fred Donahower, the daily record of May 29, 1952 (Tr. 
77-H) (C.R. 130) (J.A. 47-48) indicates a discussion be¬ 
tween court and both counsel concerning his (the witness’) 
attempts to be relieved of the responsibility of responding 
to the subpoena. Appellant informed the court that he had 
received information that Donahower, as a friend of the 
complaining witness, had been given information by her, 
concerning the possible innocence of his client. Thereafter 
appellant saw Donahower in the company of the complain¬ 
ing witness in an officer’s club in this city and tried to ques¬ 
tion him at that time, but the witness failed to respond to 
his questions. Therefore, he believed that, in the per¬ 
formance of his duties, he had to subpoena him and try to 
elicit the information from the witness stand (Tr. 77-g-77) 
(C.R. 129-132) (J.A. 4749). On June 9,1952 (Tr. 517-527) 
(C.R. 1053-1063) (J.A. 200-206) the witness testified. Pre¬ 
viously, by the testimony of the complaining witness, in¬ 
ference had been raised that appellant had been trying to 
intimidate this witness and unfortunately appellant was so 
engrossed in his examination to show that he had not, in 
fact, tried to intimidate, he overlooked asking the one vital 
question which should have been propounded. The ques¬ 
tion being, whether or not, Mary Ott the complaining wit¬ 
ness had told him anything about the facts in the case or 
something along that line. Appellant was so engrossed in 
trying to overcome any unfavorable impression given of 
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his actions that he did not get into other material matters 
and excused the witness before he realized it. He was 
afraid to ask to allow to have him recalled. No contempt is 
seen in this situation. 

Specification Twelve 

“He Constantly Tried to Create an Episode that 
Might Cause the Court to Direct a Mistrial.” 

(6S) An analysis of the record reveals that appellant 
believed that he was subjected to harsh and improper 
treatment both from the prosecutor and the court, in addi¬ 
tion to harassment. Instances of such treatment are numer¬ 
ous. His personal integrity was impugned time and time 
again by the court and the prosecutor. He was accused 
of being stupid (J.A. 55) and at another point in the trial, 
of losing his mind (J.A. 225). The whole atmosphere of 
this trial was of such animosity that it upset appellant be¬ 
yond the point of being rational at all times. Lack of 
proper decorum by the court, unnecessary interference 
with the conduct of the defendant’s case, and other actions 
intimidated him and placed appellant in fear. Under these 
circumstances, would not any attorney probably have 
cracked? The trial judge has labeled many of the things 
done by the appellant, by inference, as designed to create 
a mistrial. This was not his intention. Appellant was at¬ 
tempting, however inadequately, to protect his client, pre¬ 
serve his record, and his own personal reputation. 

Not only does the record in this case indicate that ap¬ 
pellant was abused by the trial judge, but in several in¬ 
stances the prosecuting attorney himself abused the ap¬ 
pellant and indulged in derogatory remarks about him in 
front of the jury. Some of the remarks were of an extreme¬ 
ly prejudicial nature. (J.A. 70, 88, 105, 127-12S, 137-138, 
178-179, 217). When the episode occurred involving the 
prosecutor’s conduct and the matter was called to the at¬ 
tention of the trial judge, he did not rebuke the prosecutor 
but continued to chide appellant. 
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An attorney at law appearing in open court in a trial 
of an involved and serious criminal case is entitled to such 
treatment from the court that the interests of his client 
may not be prejudiced, as a matter not of indulgence, but 
of right. Grock v. United States (1923) 53 App. D.C. 146, 
289 F. 544. A court should not, in attempting to speed up 
a trial, make comments or admonish counsel in such man¬ 
ner as to take sides or show his feelings or opinions. 

It is an error for the court to comment unfavorably in 
the presence of the jury, on the conduct of the trial by 
counsel for one of the parties especially when one of the 
counsel in such situation is without opportunity to resent 
such cricitism and protest it without risk of injury to him¬ 
self and his client’s cause with the jury. Christman v. 
Union Railway Co. of New York City, 205 N.Y. Supp. 594, 
210 App. Div. 104. 

A judge presiding at a trial should not unnecessarily be¬ 
little arguments of counsel. Weinberg v. Pavitt, 155 Atl. 
867, 304 Pa. 312. 

A trial judge, when counsel makes contentions which are 
not deemed sound should overrule them with dignity and 
not use language holding counsel up to ridicule. Schafer v. 
Thurston Mfg. Co. 137 Atl. 2, 48 R.I. 244. 

It is improper and prejudicial for a judge to rebuke 
counsel and accuse him in the presence of the jury of un¬ 
professional conduct for asking a -witness a question which 
is proper and which counsel has the right to ask. Cooke v. 
Glassheim, 202 N.Y. Supp. 599, 207 App. Div. 592. 

The eminent Judge Cooley observed: 

“There may be cases in which it -will become the duty 
of counsel to interpose the duty of the counsel be¬ 
tween the court and the accused, and fearlessly to 
brave all consequence personal to himself where it 
appears to him that no other mode can the law be 
vindicated and justice done to his client. These cases 
are so rare that doubtless they will stand out in judi¬ 
cial history as notable exceptions to the ready obedi¬ 
ence which the bar should yield to the authority of the 
court”. 
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Judge Cooley adverts to the famous scene in the trial of 
the Dean of St. Asath for libel in which Lord Erskine in 
his notable stand for the independence of the bar won last¬ 
ing fame. Cooley, Constitution Limitations, (8th Ed.) 703, 
footnote 3. 

Accordingly, we submit that this final and general speci¬ 
fication is without merit. 

As was pointed out in both the majority and minority 
opinions in the Sacher case, summary proceedings in con¬ 
tempt cases seem to be the one method under which the 
citizen may be imprisoned without the safeguards of due 
process of law as guaranteed by the Fifth Amendment. 
Therefore, in reviewing summary proceedings, this Court 
should examine them with extreme care and should be 
satisfied beyond a doubt that every essential, including 
wilfullness, maliciousness and deliberate intent, is present 
and established in the charges before affirming a jail sen¬ 
tence imposed in what is ordinarily considered to be an 
unconstitutional and arbitrary hearing and that the judge 
imposing the sentence was free from actual or construc¬ 
tive bias. If all of these essentials cannot be found, the 
judgment is void. 

We say this is a case in which the right of counsel to 
press his claim should be protected, as held by Mr. Justice 
Jackson in the Sacher case when he said (p. 9): 

“Of course, it is the right of counsel for every litigant 
to press his claim, even if it appears far-fetched and 
untenable, to obtain the court’s considered ruling. Full 
enjoyment of that right, with due allowance for the 
heat of controversy, will be protected by appellate 
courts wiien infringed by trial courts.” 

and (p. 13): 

“But that there may be no misunderstanding, w^e 
make clear that this Court, if its aid be needed, will 
unhesitatingly protect counsel in fearless, vigorous 
and effective performance of even* duty pertaining to 
the office of the advocate on behalf of any person 
whatsoever.” 


CONCLUSION 


While this case involves but one member of our bar, it 
involves a basic question applicable to all of our members 
—whether an attorney in a litigated criminal case may 
candidly and fearlessly assert the objections and proffer 
the evidence which he believes are necessary to defend the 
liberty of his client. If in such circumstances an attorney 
should fail to act for fear of consequences of disfavor or 
punishment of the judge, would he not be recreant to the 
noble and fearless traditions of our bar. Lawyers must be 
fearless and courageous advocates. That is our heritage. 
If duty requires a lawyer to state his objections to a judge’s 
conduct and to proffer evidence frowned upon by that 
judge, he must do so vigorously and not meekly. Else the 
vaunted independence of the bar is a myth and it can 
claim neither courage nor nobility. 

Therefore, in conclusion, we submit that the erroneous 
and unwarranted findings of criminal contempt, unjusti- 
fiedly levelled at appellant, an attorney, in the summary 
judgment of the court below should be reversed. 

Respectfully submitted, 

Warren E. Magee, 

745 Shoreham Building, 
Washington 5, D. C. 

Charlotte Maskey, 

927 15th Street, N. W., 
Washington 5, D. C. 

Attorneys for Appellant. 
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No. 11,466 

STATEMENT OF QUESTIONS PRESENTED 

The appellant engaged in a virtually continuous and de¬ 
liberate series of acts of misbehavior in open court through¬ 
out the trial of Peckham v. United States. On numerous 
occasions the court warned the appellant that his misbe¬ 
havior was noted and would be punished. 

The trial judge deferred formal contempt action until the 
case had been submitted to the jury, for, in his judgment, 
to have proceeded otherwise, would have materially aided 
the appellant in his concentrated effort to so disrupt the 
trial as to prevent a final determination of the issues in¬ 
volved therein. In the opinion of the appellee the ques¬ 
tions presented in this appeal are: 

1. 'Whether the charge of contempt was one which the 
accusing judge was authorized under Rule 42(a), Federal 
Rules of Criminal Procedure, to determine and punish 
himself, or was it one to be adjudged and punished under 
Rule 42(b) by another judge, and after notice, hearing, and 
opportunity to defend. 

(a) Whether the trial judge’s power to punish sum¬ 
marily each act of misbehavior as it occurred was lost 
because, in the interest of securing ultimate justice with 
respect to the case on trial, he -delayed formal contempt 
action until the case was submitted to the jury. 

(b) Whether the trial judge had power of summary 
punishment with respect to that misbehavior which con¬ 
cerned “disrespect to or criticism of a judge.” 

(c) Whether the appellant’s abuse of the court’s process, 
predicated upon the unwarranted issuance of subpoenas 
to certain witnesses, was punishable summarily as a con¬ 
tempt committed in the presence of the court. 

2. Whether the trial judge erred in finding, on the basis 
of the facts recited in the certificate, as supported by 
pertinent references to the record, that appellant was 
guilty of “misbehavior” within the meaning of the con¬ 
tempt statute, 18 U. S. C. § 401. 
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Dorsey K. Offutt, Appellant, 

v. 

United States of America, Appellee. 


BRIEF FOR APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


COUNTEBSTATEMENT OF THE CASE 
A. Preliminary Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia, sentencing 
Dorsey K. Offutt to a term of imprisonment of ten days 
for a series of contempts committed during the course of 
trial in United States v. Henry L. Peckham. 1 

On April 4,' 1952, a two-count indictment was filed against 
the defendant Peckham. The first count charged him with 
having committed an abortion upon one Mary M. Ott on 
May 2, 1951; in the second count he was charged with 


i District Court Criminal Case No. 579-52; Court of Appeals No. 11,487. 
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having committed an abortion upon the same Mary M. 
Ott on January 18, 1952. (J. A. 2.) After a trial by jury, 
Peckham was found guilty on count one of the indictment 
on June 16, 1952 (J. A. 17). 

The appellant entered his appearance as defense counsel 
in the case on May 23, 1952 (J. A. 4), and on May 2S, 1952, 
following the litigation of numerous preliminary motions 
(J. A. 4-5, 44-45, R. 9-17) and the selection of a jury (R. 
17), the actual trial of the case was commenced. Thirteen 
trial days later, on June 16, 1952, the case was submitted 
to the jury. Immediately thereafter the court announced: 

Xow that the trial has concluded and the jury has 
retired, I am going to take up the question of the 
conduct of the defendant’s counsel, Dorsey K. Offutt. 

Under our system of law, every defendant is en¬ 
titled to the effective aid and assistance of counsel. 
Full leeway must be given to members of the bar for 
the exercise of that right. Some allowances must even 
be made for an occasional lapse or minor transgression 
in the excess of zeal arising in the heat of advocacy. 
On the other hand, the task of counsel must be per¬ 
formed within the bounds of decency and within the 
limits of ethical conduct. As Mr. Justice Jackson said 
in Sacher v. United States , 343 U. S. 1, 9, if the ruling 
of the Court is adverse, “it is not counsel’s right to 
resist it or to insult the judge—his right is only re¬ 
spectfully to preserve his point for appeal. During a 
trial, lawyers must speak, each in his own time, and 
within the allowed time, and with relevance and 
moderation.” 

In this case, throughout this trial, Dorsey K. Offutt, 
counsel for the defendant, has been repeatedly guilty 
of contumacious, contemptuous, and unethical conduct. 
He was warned by the Court, time and time again. He 
is not now being taken unawares. He did not heed 
any of the many warning or admonitions that he re¬ 
ceived from this court. 

In accordance with the procedure prescribed by Rule 
42(a) of the Federal Rules of Criminal Procedure, and 
approved by the Supreme Court in Sach-er v. United 
States, 343 U. S. 1, I find Dorsey K. Offutt guilty of 
of contempt of court. (J. A. 256-257) 
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B. The Circumstances Underlying the Issuance of the Certificate 
of Contempt. 

An examination of the Pcckliam transcript of record, the 
record on appeal in this case, to which specific and detailed 
reference shall subsequently be made, discloses beyond 
any reasonable doubt that the appellant, from the very 
inception of the proceedings below, was deliberately en¬ 
gaged in an indefatigable campaign to obstruct, delay or 
prevent, if he could, the orderly disposition of the issue in¬ 
volved therein, i.e., the innocence or guilt of Henry L. Peck- 
ham. In pursuance of this invidious and dilitory objec¬ 
tive, two general methods of attack were undertaken by 
the appellant. First, through his persistently insolent, 
boisterous and belligerant attitude, his repetitiously irrele¬ 
vant objections and exceptions, and his calculated disobedi¬ 
ence of the court’s orders, he attempted to provoke the 
trial judge into an incident which would necessitate the 
declaration of a mistrial. Second, contrary to the explicit 
and repeated orders of the trial court, the appellant at¬ 
tempted to, and not infrequently succeeded in, introducing 
evidence which was wholly irrelevant to any issue before 
the court, merely for the purpose of (a) confusing the jury 
as to the guilt of the defendant Peckham, (b) besmirching 
and vilifying the character and reputation of the prosecu¬ 
trix and other Government witnesses, and (c) humiliating 
the prosecutrix, her mother and friends in the eyes of the 
jury and the public. 

That the appellant did not altogether succeed in attain¬ 
ing the objective sought is attributable, not to his lack of 
industry or perseverance, but rather to the trial court’s 
full appreciation of the basis for the appellant’s misbe¬ 
havior, an abundance of patience, and a resolute determi¬ 
nation that the manifest interest of the public in the proper 
disposition of criminal cases before the court should not 
be thus frustrated. 

C. The Certificate of Contempt 

The certificate, which was filed in conformity with Rule 
42(a), Federal Rules of Criminal Procedure, consists of, 
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first, a finding that the appellant was guilty of contempt for 
misconduct occurring in open court as seen and heard by 
the trial judge, and second, a descriptive recitation of 
twelve categories of misbehavior in which the appellant 
had indulged during the proceedings. Each category is 
factually supported, either in the recitation itself, or by 
specific reference to the record. 

Thus, the trial judge found that the appellant had (1) 
“made insolent, insulting and otfensive remarks to the 
court” on numerous occasions; (2) “persisted in repeating 
questions, previously excluded by the court, in order to 
evade the court’s rulings, in spite of admonitions by the 
court to the contrary,” many of which questions “were 
obviously intended to besmirch a witness;” (3) “persisted 
in talking boisterously after the court had made a ruling, 
and failed to desist when ordered to do so by the court, 
at times even continuing to talk while the court was speak¬ 
ing;” (4) “used boisterous, belligerent, discourteous and 
offensive tone of voice in addressing the court;” (5) “made 
false statements to the court, which he could not help know¬ 
ing to be untrue;” (6) “asked of witnesses questions that 
were highly prejudicial to the witness and for which there 
was no foundation;” (7) “falsely indicated that he would 
show that the witness Mary Ott inserted a tube into her 
private organs in order to induce a miscarriage;” (8) 
“created a noise and commotion in the courtroom by 
boisterous interruptions and irrelevant remarks;” (9) 
“asked permission to recall a witness for the purpose of 
interrogating the witness concerning some specific matter, 
and then proceeded to attempt a general re-examination of 
the witness;” (10) persisted in repeating, contrary to the 
order of the court, questions to the witness Ott relative to 
an abortion alleged to have occurred in 1950, “obviously 
in an attempt to blacken the witness’ character;” (11) 
“abused the process of the court by issuing a subpoena 
duces tecum to the mother of Mary Ott” and one Dono- 
hower; (12) “constantly tried to create an episode that 
might lead the court to direct a mistrial.” (J. A. 25-28.) 
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Obviously having regarded it as impractical to extract 
from the stenographic transcript of the trial and to set 
forth in the certificate every incident of contempt, the 
trial judge recited in each category of misbehavior the 
facts bearing on appellant’s conduct, and, when necessary, 
supported such facts by specific page references to the 
record. Furthermore, recognizing that there were many 
other acts of misbehavior, the knowledge of which would 
be helpful to this Court in reviewing his action, the judge 
made the entire record a part of the proceedings. 

D. The Trial Court's Method of Dealing With Appellant's Mis¬ 
conduct 

It is true, as appellant has indicated (Br. 4), that the 
trial court’s censure of his dilatory and offensive court¬ 
room tactics did not commence with pointed vigor until the 
fourth day of the trial. That such tactics were being pur¬ 
sued, howrever, there can be no doubt, as an analysis of the 
transcript of the first three days of trial so fully reveals. 2 
To illustrate, during this period of time, on three separate 
occasions Ofifutt was not present, as he should have been, 
when the court convened (R. 11, 24, 221-223); he interposed 
numerous frivolous objections and exceptions, and seven 
motions for mistrial, in approximately 150 pages of tran¬ 
script; he frequently continued to argue motions after the 
trial court had ruled thereon (R. 13-15, 30, 31-32, 72); he 
accused the prosecutor, without justification, of transmit- 

2 Indeed, the evidence discloses that Offutt, and his client Peekham, com¬ 
menced their obstructive tactics some time before trial. Through the testimony 
of the complaining witness, it developed that she had been contacted by Peck- 
ham a week prior to trial (R. 139-141). Mrs. Ott summarized the conversation 
in these terms: 

Well, for one thing, he asked me why I could be so hard-hearted. He 
said, “If I didn’t do it right, I am willing to give you any money that 
I cost you, the money that you paid me.” And he also said, of course, 
that he was sorry, and that why didn’t I get in touch with him when it 
happened, instead of going to the hospital (R. 141). 

Again, Offutt telephoned the complaining witness and indicated that a trial 
of this case would subject her to untold publicity (R. 144-152). That he had 
made such a call was clearly revealed during his cross-examination of the 
complaining witness (R. 186-189). 
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ting information concerning the trial to the press in order 
to create adverse public reaction to Peckham (R. 13-15); 
he persisted in requesting that the jury be excluded from 
the court-room while motions were being argued at the 
bench 3 (R. 12, 27); he represented to the court that he 
had before him an order, signed by another District Court 
judge, requiring the Government to turn over to the de¬ 
fense certain previously suppressed evidence, when in fact 
he was not in possession of such a signed order (R. 55-5S); 
and, on occasion, he made wholly irrelevant objections (see 
R. 9S) and remarks (see R. 153) for no other purpose than 
to gain attention or create a sensation in the courtroom 
for the benefit of the viewing public. 

By June 2, it had become perfectly apparent that the 
appellant's infractious conduct was not due to inadvertance, 
neither was it caused by alleged temporary physical or 
mental indisposition (J. A. 53, 70, 72); rather, his mis¬ 
behavior represented a clear, deliberate and continuing 
plan to disrupt the trial. While the trial judge had ex¬ 
hibited consummate patience to this point, thereafter he 
made it plain time and time again, that appellant’s conduct 
was not acceptable. And on several occasions the appellant 
was informed that the continuation of such misbehavior 
would inevitably result in punishment at the termination 
of the trial. The following comments of Judge Holtzoff are 
illustrative of his rulings in this respect: 

Now, I told you that I will not permit another ques¬ 
tion asked about that conference because you exhausted 
the entire field yesterday, and I suggest to you that 
you must not transgress my ruling. (J. A. 59). 

Now, you are getting insolent. (J. A. 79). 

Mr. Offutt, if you continue your insolent remarks, 
I am warning you now, at the end of this trial I will 
commit you to jail for contempt of court. 
*•##••#•#* 


3 This baseless request was obviously designed to create the impression, 
for purposes of the record, that the trial judge was unable, or unwilling, to 
consider matters of law out of the hearing, but in the sight, of the jurors 
without conveying to them, presumably by indirection, the substance of his 
ruling. 
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Out of kindness to you I am warning you that if you 
persist in your unethical and discourteous conduct I 
shall send you to jail at the end of this trial. I shall 
not fine you, I shall send you to jail (J. A. 81). 

I want to say another thing, while you gentlemen 
are at the bench. I think that subpoenaing this girl’s 
mother, from Erie, Pennsylvania, was a misuse of the 
process of this Court. (J. A. 106). 

You are insolent in asking that. I said it was a 
private conference between the reporter and the Court. 
(J. A. 127). 

Mr. Otfutt, I want to suggest to you most emphat¬ 
ically that you may not use the tone of voice that you 
just now used in addressing the Court. You must not 
transgress my admonition. (J. A. 135). 

Mr. Otfutt, the Court is trying to be patient with 
you but there are limits to the Court’s patience. You 
must behave yourself. J. A. 136). 

Mr. Otfutt, if I should grant a mistrial here, that mis¬ 
trial would be brought on by your own misconduct, and 
I would simultaneouslv punish vou verv seriouslv. 
(J. A. 142). 

I think you are verv discourteous to the Court. 
J. A. 158). 

Don’t you dare repeat questions in a different form 
after I have excluded them. (J. A. 173). 

You have not conducted yourself properly, in my 
opinion, and you have not done it throughout this trial. 
(J. A. 174). 

You have been very discourteous to the Court 
throughout this trial, and you have forfeited the right 
to that courteous treatment which this Court extends 
to all members of the Bar. (J. A. 179). 

Well, time and again you try to ignore my ruling 
and get around it. I don’t approve of that Mr. Oflfutt. 
J. Ari90). 

I am not going to have this witness or any other wit¬ 
ness badgered the way you have been badgering wit¬ 
nesses. (J. A. 197). 

I might say this for the purpose of the record, that 
I have rebuked counsel and I have rebuked counsel 
severely, and I have indicated by my tone of voice on 
occasion that I disapproved of counsel’s conduct . . . 
counsel brought it upon himself by his unethical con¬ 
duct during this trial, and by his contumacious con¬ 
duct. (J. A. 207). 
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You are getting insolent again. (J. A. 211). 

Your conduct is contumacious. (J. A. 211). 

I think what you are trying to do throughout this 
trial is to create an episode which will cause a mis¬ 
trial, and this is something I shall not permit, because 
that is not in the interest of justice. (J. A. 211). 

I don’t think you should use such a menacing manner 
toward the witness; the witness is entitled to courteous 
treatment. (J. A. 216). 

I say that evades my ruling, because I ruled before, 
and I ruled yesterday, you may not inquire into those 
matters. 

I think it is the duty of counsel to remember the 
Court’s rulings. 

I think this was an outrageous question, and I am 
going to strike the answer from the record, because 
the witness was under no obligation to answer it. (J. A. 
225). 

Now, that is an insolent remark. (J. A. 226). 

Well, you are misbehaving, Mr. Offutt. (J. A. 250). 

You are not practicing like other members of the 
Bar do that come before this Court. You are not con¬ 
ducting yourself, rather, in the same manner in which 
other members of the Bar do. (J. A. 251). 

Mr. Offutt, it is quite apparent to this Court that 
ever since the trial started your principal aim has been 
to cause some incident to happen to bring about a mis¬ 
trial, and I will tell you right now that this trial is 
going to be completed, and there is going to be no mis¬ 
trial declared. (J. A. 251). 

STATUTORY PROVISION AND RULE INVOLVED 

21 U. S. C. § 401: Power of Court 

A court of the United States shall have power to 
punish by fine or imprisonment, at its discretion, such 
contempt of its authority, and none other, as— 

(1) Misbehavior of any person in its presence or so 
near thereto as to obstruct the administration of jus¬ 
tice; 

(2) Misbehavior of any of its officers in their official 
transactions; 

(3) Disobedience or resistance to its lawful writ, 
process, order, rule, decree, or command. 
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Rule 42, Federal Rules of Criminal Procedure: Criminal 
Contempt 

(a) Summary Disposition. A criminal contempt 
may be punished summarily if the judge certifies that 
he saw or heard the conduct constituting the contempt 
and that it was committed in the actual presence of 
the court. The order of contempt shall recite the facts 
and shall be signed by the judge and entered of record. 

(b) Disposition Upon Notice and Hearing. A crimi¬ 
nal contempt except as provided in subdivision (a) of 
this rule shall be prosecuted on notice. The notice shall 
state the time and place of hearing, allowing a reason¬ 
able time for the preparation of the defense, and shall 
state the essential facts constituting the criminal con¬ 
tempt charged and describe it as such. The notice 
shall be given orally by the judge in open court in the 
presence of the defendant or, on application of the 
United States Attorney or of any attorney appointed 
by the court for that purpose, bv an order to show 
cause or an order of arrest. The defendant is entitled 
to a trial by jury in any case in w T hich an act of Con¬ 
gress so provides. He is entitled to admission to bail 
as provided in these rules. If the contempt charged 
involves disrespect to or criticism of a judge, that 
judge is disqualified from presiding at the trial or 
hearing except with the defendant’s consent. Upon a 
verdict or finding of guilt the court shall enter an 
order fixing the punishment. 

SUMMABY OF ARGUMENT 

I 

The trial court was authorized to determine and punish, 
under the provisions of Rule 42(a), Federal Rules of Crimi¬ 
nal Procedure, the charge of contempt against the appel¬ 
lant. Such power -was not lost because, in the interest of 
obtaining ultimate justice with respect to the case on trial, 
formal contempt action was delayed until said case was 
submitted to the jury. Rule 42(a) does not require that 
summary punishment for contempt must be imposed at the 
instant the contempt occurs. Nor was the trial judge 
barred from finding appellant guilty of contempt by reason 
of the fact that such contempt involved “disrespect to or 
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criticism of a judge.” The principle that a judge may 
not sit in a case in which he has a personal interest has 
never been thought applicable to bar a judge from protect¬ 
ing himself against disrespect, hostility or other forms of 
attack in the courtroom. This is established not only by 
the cases, but by Rule 42 of the Rules of Criminal Procedure 
and the Statute from which it was derived, both of which 
except contempts in the courtroom from the requirement 
that another judge be called in when the character or con¬ 
duct of the judge is attacked. 

II 

The misconduct described in the certificate of contempt, 
and supported by specific record references, constituted 
“misbehavior” within the meaning of 18 U. S. C. §401. 

ARGUMENT 

Our criminal processes are adversary in nature and 
rely upon the self-interest of the litigants and counsel 
for full and adequate development of their respective 
cases. The nature of the proceedings presupposes, or 
at least stimulates, zeal in the opposing lawyers. But 
their strife can pervert as well as aid the judicial proc¬ 
ess unless it is supervised and controlled by a neutral 
judge representing the overriding social interest in 
impartial justice and with power to curb both adversa¬ 
ries. The rights and immunities of accused persons 
would be exposed to serious and obvious abuse if the 
trial bench did not possess and frequently exert power 
to curb prejudicial and excessive zeal of prosecutors. 
The interests of society in the preservation of court¬ 
room control by the judges are no more to be frustrated 
through unchecked improprieties by defenders. Sacher 
v. United States , 343 U. S. 1, 8, 72 S. Ct. 451, 96 L. Ed. 
717 (1952). 

The appellant has been convicted of contempt because 
he wilfully and persistently denied to a district court of 
the United States the obedience, respect, decorum, and 
candor, in its presence, which every person—and certainly 
every attorney—is obliged to give if a court is to function 
free from disruption and with public confidence in the un- 



11 


hampered administration of justice. His conduct was sub¬ 
stantially more than a deviation from the professional 
dignity which a court has a right to expect from its officers. 
It was a purposeful effort to frustrate the court, and thus, 
to serve the illicit interests of his client at the expense 
of the interests of public justice. It was a rejection of the 
duties inherent in every attorney’s oath, 4 5 and it was a 
sharp departure from the conduct which the bar requires 
from its members. 3 


I 

The Trial Court Was Authorized to Determine and Punish, Under 
the Provisions of Rule 42(a), Federal Rules of Criminal Pro¬ 
cedure, the Charge of Contempt Against the Appellant. 

A. The Trial Judge's Power to Punish Summarily Each Act oi Misbehavior 
As It Occurred Was Not Lost Because, in the Interest of Obtaining Ultimate 
Justice With Respect to the Case on Trial, He Delayed Formal Contempt 
Action Until the Case Was Submitted to the Jury. 

The appellant appears first to argue that the summary 
power of the court to punish for contempt could have been 
properly exercised only when the misbehavior occurred, and 
further, only then if such exercise of power was necessary 
to remove an obstruction to the further functioning of the 
court. The trial court, having failed to consider each 
contemptuous act as it took place, was, it is urged, de- 

4 ‘ ‘ The oath which every attorney and counsellor is required to take on 
his admission briefly expresses his duties. It is substantially this: that he 
will support the Constitution of the United States, and ‘conduct himself as 
an attorney and counsellor of the court uprightly and according to law.’ This 
implies not only obedience to the Constitution and the laws, but that he will, 
to the best of his ability, advise his clients as to their legal rights, and will 
discharge with scrupulous fidelity the duties intrusted to him; that he will at 
all times maintain the respect due to the courts and judicial officers; that he 
will conform to the rules prescribed by them for his conduct in the manage¬ 
ment of causes; that he will never attempt to mislead them by artifice or any 
false statement of fact or intentional misstatement of the law, and will never 
employ any means for the advancement of the causes confided to him except 
such as are consistent with truth and honor. So long as he carries out these 
requirements of his oath he will come within the rule of ‘good behavior,' and 
no complaint of his professional standing can be made." Mr. Justice Field, 
dissenting in Ex parte Wall, 107 U. S. 265, 303-304 (1S83). 

5 See Canons 1, 15, 16, 18, 20, 21, 22, 32, of the Canons of Professional 
Ethics, promulgated by the American Bar Association. 
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prived of the right to proceed summarily with respect 
thereto at the close of the trial, and the appellant was en¬ 
titled, as a condition to an adjudication of contempt, to a 
notice of hearing, representation of counsel, and a trial 
by jury before another judge. (Br. 11-15.) 

This argument finds support, neither under the terms of 
IS U. S. C. §401,° nor Rule 42(a), Federal Rules of Crimi¬ 
nal Procedure, and has been thoroughly discredited by the 
Supreme Court in Sacher v. United States , 343 U. S. 1, 72 
S. Ct. 451, 96 L. Ed. 717 (1952), as appellant’s reliance on 
the dissenting opinions therein so forcefully demonstrates. 
In the latter case, remarkably similar in every material 
aspect to the instant case, Sacher and five others 7 ap¬ 
peared as defense counsel in Dennis v. United States, 341 
U. S. 494, 71 S. Ct. 857, 95 L. Ed. 1137 (1951), affirming 183 
F. 2d 201 (2d Cir. 1950), a prosecution of eleven leaders 
of the Communist Party for violation of the Smith Act, 
18 U. S. C. $ 2385. The trial was one of the longest in 
American judicial history, consuming approximately nine 
months’ time. During the trial, defense counsel, and the 
defendants themselves, continuously bombarded the trial 
judge, Judge Harold R. Medina, with a variety of affidavits 
of bias and motions for mistrial, and also subjected him 
to virtually every conceivable form of contemptuous con¬ 
duct short of physical violence. Several times during the 
course of trial, Judge Medina informed defense counsel 
that he would not take disciplinary action against them 
during the trial and thus further disrupt the proceedings, 
but that they would be punished in “due course.” Imme¬ 
diately after the jury returned its verdict in the Dennis 
case, the trial judge filed a certificate of contempt contain- 

« The history of the statute is summarized in Nye v. United States, 313 U. S. 
33, 45-48, 61 S. Ct. 810, 85 L. Ed. 1172 (1941). 

7 The defendant Eugene Dennis, who elected to conduct his own case, was 
one of this group convicted of contempt of court. During the trial, four of 
the defendants were punished summarily for contempt for disorderly conduct 
in the courtroom. These contempt convictions have been upheld in United 
States v. Gates, 176 F. 2d 78 (2d Cir. 1949); United States v. Hall 4r Winston, 
176 F. 2d 163 (2d Cir. 1949), cert, denied, 338 U. S. 851; and United States 
v. Green, 176 F. 2d 169 (2d Cir. 1949), cert, denied, 338 U. S. 851. 
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ing forty specifications and appropriate orders convicting 
defense counsel of the various contempts specified against 
each of them therein. 8 The certificate was divided into 
three parts: (1) a preliminary statement explaining the 
necessity for the court’s action and the reason why it was 
delayed until the termination of the trial; (2) Specification 
I, in which it was recited that defense counsel “joined in 
a wilful, deliberate, and concerted effort to delay and ob¬ 
struct the trial . . and (3) thirty-nine specific instances 
of misconduct found to be severally punished as contempts. 

In his preliminary statement, Judge Medina stated that 
the misconduct of counsel resulted from a deliberate plan 
(1) to cause delay and confusion in the trial; (2) to pro¬ 
voke incidents which they intended would result in a mis¬ 
trial; and (3) to impair his health so that the trial could not 
continue. The certificate recited that in the court’s judg¬ 
ment the maintenance of the dignity of the court and the 
preservation of order in the courtroom left no alternative 

than to give the repeated warnings which from time 
to time I gave, and to postpone the impositions of the 
sentence until the close of the case. To have done 
otherwise would inevitably have broken up the trial 
and thus served the ends which these defendants tried 
so hard to attain. 

The contemnors were thereupon sentenced to varying terms 
of imprisonment, ranging from 30 days to six months. 

Upon appeal to the United States Court of Appeals for 
the Second Judicial Circuit, that Court found the evidence 
not “sufficiently clear” to support two of the specific in¬ 
stances of misconduct cited in the trial court’s certificate. 
Two of the three members of the Court (Frank and Clark, 
JJ.), were of the view that Specification I, charging a con¬ 
tinuing joint effort to disrupt the administration of justice, 
was not punishable summarily, and, accordingly, the con¬ 
viction to that extent was reversed. The majority of the 
court (A. N. Hand and Frank, JJ.), in separate opinions 


8 The Certificate is set out in full in United States v. Sacher, 182 F. 2d 416 
(2d Cir. 1950), at pp. 430-453. 
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concluded that the evidence amply supported the convic¬ 
tions under the remaining specifications and that the con¬ 
victions were a proper exercise of the summary contempt 
power under the provisions of Rule 42(a), Federal Rules 
of Criminal Procedure. 0 

The appellants then filed a petition for writ of certiorari 
to the Supreme Court. The petition was first denied, 10 and 
then granted 11 for the limited purpose of considering the 
precise question which has been raised in the instant ap¬ 
peal by the appellant Offutt: 

. .. The sole question for review is: "Was the charge 
of contempt, as and when certified, one which the 
accusing judge was authorized under Rule 42(a) . . . 
to determine and punish himself; or was it one to be 
adjudged and punished under Rule 42(b) only by a 
judge other than the accusing one and after notice, 
hearing, and opportunity to defend? 1 - 


9 The facts of the Sacher contempt proceedings have been taken from the 
opinion and the Contempt Certificate contained in the Appendix thereto, in 
United States v. Sacher, 1S2 F. 2d 416 (2d Cir. 1950). We have devoted con¬ 
siderable space to the circumstances of the latter case because of their marked 
similarity to those of the instant case. Indeed, we think it can hardly be 
doubted that Offutt embarked upon a deliberate imitation of the gross con¬ 
duct of defense counsel in the Sacher case. An exhaustive search of the re¬ 
ported cases discloses that Sacher and Offutt , insofar as professional miscon¬ 
duct is concerned, have no parallels in the courtroom history of this country. 
The appellant concedes, as necessarily he must, that utilization of summary 
procedure was upheld on appeal in the Sacher case. He suggests, however, 
that such procedure was sustained only because the trial court there afforded 
each contemnor an opportunity, after the imposition of sentence, to make 
“explanations and objections.” It is here argued that the failure of Judge 
Holtzoff to afford appellant a similar opportunity in some way destroys the 
validity of his action. (Br. 31-32). The argument is without substance. There 
can be no question that the Sacher convictions were sustained, not because the 
defendants were permitted to voice objection thereto in open court, but because 
it is the established law that a court is authorized to summarily punish con¬ 
tempts committed in its actual presence. If due process of law, or the ap¬ 
propriate statutes, had required the court in Sacher to accord defendants 
notice, opportunity to prepare a defense, and a hearing, these requirements 
obviously would not be satisfied merely by permitting the defendants to speak 
after they had been sentenced. 

10 341 U. S. 952 (1951). 

n 342 U. S. 858 (1951). 

12 Sacher v. United States, 343 U. S. 1, 5 (1952). 
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In holding that the trial court properly invoked the pro¬ 
visions of Rule 42(a), thus disposing of the question here 
under consideration, the Supreme Court said: 

. . . The issue we accepted for review is a narrow 
one . . .[I]t is contended that this power of summary 
punishment expired by reason of two circumstances: 
(1) that the trial judge awaited completion of the trial, 
at which time its progress could no longer be ob¬ 
structed, and hence, it is said, summary action had 
become unnecessary; and (2) that he included in the 
certificate a charge that the contemptuous instances 
were the result of agreement between counsel which, 
if it existed, was not made in his presence. [13] There¬ 
fore, it is argued that petitioners could not be convicted 
or sentenced except after notice, time for preparation 
of a defense, and hearing, probably before another 

judge, as provided by Rule 42(b). 

* # # # “ • # # * * * 

The Rule in question contemplates that occasions 
may arise when the trial judge must immediately 
arrest any conduct of such nature that its continuance 
would break up a trial, so it gives him power to do so 
summarily. But the petitioners here contend that the 
Rule not only permits but requires its instant exercise, 
so that once the emergency has been survived punish¬ 
ment may no longer be summary but can only be ad¬ 
ministered by the alternative method allowed by Rule 
42(b). We think “summary” as used in this Rule does 
not refer to the timing of the action with reference to 
the offense hut refers to procedure [14] which dispenses 
with the formality, delay and digression that would 
result from the issuance of process, service of com¬ 
plaint and answer, holding hearings, taking evidence, 
listening to arguments, awaiting briefs, submission of 
findings, and all that goes with a conventional court 
trial. 

*•#*•#*•** 


13 In view of affirmance of the contempt convictions on the substantive 
counts of the Certificate, the Court declined to consider the applicability of 
Rule 42(a) to the conspiracy count. 

14 See, e.g., Fisher v. Pace, 336 U. S. 155, 159-160, 163, 167, 69 S. Ct. 425, 93 
L. Ed. 569 (1949); Eye v. United States, 313 U. S. 33, 52, 53, 54, 55, 57, 61 
S. Ct. 810, 85 L. Ed. 1172 (1941); Ex parte Grossman, 267 U. S. 87, 117-118, 
45 S. Ct. 332, 69 L. Ed. 527 (1925); In re Grossman, 109 Cal. App. 625, 631- 
632, 293 Pac. 683, 685-686 (1930). 
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We hold that Rule 42 allows the trial judge, upon 
the occurrence in his presence of a contempt, immedi¬ 
ately and summarily to punish it, if, in his opinion, 
delay will prejudice the trial. TFe hold, on the other 
hand, that if he believes the exigencies of the trial re¬ 
quire that he defer judgment until its completion he 
may do so ivithout extinguishing his power . [15] (Em¬ 
phasis supplied.) 

The above-quoted language is in accordance with the 
view to which the lower Federal and State courts have 
consistently adhered. See e.g., Maclrmis v. United States, 
191 F. 2d 157 (9th Cir. 1951), cert, denied, 342 U. S. 953; 
O’Malley v. United States, 128 F. 2d 676, 6S4 (8th Cir. 
1942), rev’d on another ground sub nom. Pendergast v. 
United States, 317 U. S. 412, 72 S. Ct. 454, 96 L. Ed. 723; 
in re Maury, 205 Fed. 626 (9th Cir. 1913); In re Grossman, 
109 Cal. App. 625, 631-632, 293 Pac. 683, 685-6S6 (1930); 
Middlebrook v. State, 43 Conn. 257 ( ); Albano v. Com- 

monwealth, 315 Mass. 531, 53 N. E. 2d 690 (1944); In re 
Cary , 165 Minn. 203, 206 N. W. 2d (1925). And appel¬ 
lant has cited no cases in conflict therewith. 10 His conten¬ 


ds This is the answer to the question expressly reserved by the Supreme 
Court in Ex parte Terry, 12S TT. S. 289, 9 S. Ct. 77, 32 L. Ed. 405 (1888) 

(see Pendergast v. United States, 317 U. S. 412, 419 (1943)). In that case 
Terry, while the late Justice Field, sitting as a Circuit Justice, was reading 
an opinion in open court, assaulted a marshal within the sight and hearing of 
the court, and then left the scene. Whereupon Justice Field proceeded with 
the reading of the opinion. On the same day the Circuit Court, in Terry’s 
absence and without notice to him, adjudged him guilty of contempt. On appli¬ 
cation for writ of habeas corpus in the Supreme Court it was argued that 
the circuit court, having failed to adjudicate Terry in contempt instantly upon 
the commission of the offensive conduct, and having permitted him to leave 
the courtroom without instituting contempt proceedings, was without power 
thereafter to punish him summarily. The Court rejected this argument, but 
stated in the concluding paragraph of its opinion, at p. 314: 

Whether the Circuit Court would have had the power at a subsequent 
term, or at a subsequent day of the same term, to order his arrest and 
imprisonment for the contempt, without first causing him to be brought 
into its presence, or without making reasonable efforts by rule or attach¬ 
ment to bring him into court, and giving him an opportunity to be heard < 

before being fined and imprisoned, is a question not necessary to be con¬ 
sidered on the present hearing. 

16 Toledo Newspaper Co. v. United States, 247 U. S. 402, 38 S. Ct. 560, 62 
L. Ed. 1186 (1918); Michaelson v. United States, 266 U. S. 42, 45 S. Ct. 18, 


17 


tion that the trial judge was required to punish for con¬ 
tempt as the acts of misbehavior occurred, or not at all, is, 
in view of the express holding of the Supreme Court to the 
contrary, manifestly frivolous. 

Nor is there merit to appellant’s suggestion that sum¬ 
mary contempt procedure, placing as it does “the judge in 
the dual position of a prosecutor bringing the charges and 
of the trier of facts determining those charges” (Br. 12), 
violates the basic constitutional tenet of due process of law. 
The principle that a person may not judge a case in which 
he has an interest, Turney v. Ohio, 273 U. S. 510, 47 S. Ct. 
437, 71 L. Ed. 49 (1927), has never been deemed applicable 
to contempt committed in the presence of the court, even 
when the contempt consisted—as it often did—of a mani¬ 
festation of disrespect for or hostility to the judge person¬ 
ally. As the Supreme Court has only recently reempha¬ 
sized : 


Historically and rationally the inherent power of 
courts to punish contempts in the face of the court 
without further proof of facts and without aid of jury 
is not open to question. This attribute of courts is 
essential to preserve their authority and to prevent 
the administration of justice from falling into disre¬ 
pute. Such summary conviction and punishment ac¬ 
cords due process of law. Fisher v. Pace, 336 U. S. 
155, 159-160, 69 S. Ct. 425, 93 L. Ed. 569 (1949). (Em¬ 
phasis supplied.) 

And see Cooke v. United States, 267 U. S. 517, 534, 45 S. 

Ct. 390, 69 L. Ed. 767 (1925). 


69 L. Ed. 162 (1924); and Cooke v. United States, 267 U. S. 517, 45 S. Ct. 
390, 69 L. Ed. 767 (1925), relied upon by the appellant, are all cases dealing 
with contempts committed out of the presence of the court, and are, there¬ 
fore, inapposite to the question here under consideration. And Hovey v. 
Elliott, 167 U. S. 409, 17 S. Ct. 841, 42 L. Ed. 215 (1897), cited at length by 
appellant, concerns itself, not at all with the procedures by which one may 
be adjudicated in contempt of court. 
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B. The Trial Judge Was Himself Authorized, Under the Provisions of Rule 
42, Federal Rules of Criminal Procedure, to Impose Punishment Summarily 
for Contemptuous Conduct Occurring in His Presence. Even Though Such 
Conduct Involved, in Large Part. “Disrespect to or Criticism of a Judge." 

The appellant contends that his contempt conviction is 
predicated substantially upon conduct deemed by the trial 
judge “as disrespectful to him or in criticism of him or his 
rulings” (Br. 16), and. such being the case, that Judge 
Holtzoff, under the terms of Rule 42(b), was “disqualified 
from proceeding with a trial or hearing [on contempt] ex¬ 
cept with the defendant's consent.” (Br. 22). 

AVe agree that, for the most part, appellant’s misconduct 
constituted direct and palpable disrespect to or criticism 
of the trial judge. The appellant’s contention, however, 
that a judge so provoked could not himself punish the con¬ 
tempt but must transfer the matter to another judge em¬ 
bodies a novel and startling doctrine, not countenanced by 
the decided cases or by the Rule. Coolie v. United States, 
267 U. S. 517, 45 S. Ct. 390, 69 L. Ed. 767 (1925), and In re 
Oliver. 333 U. S. 257, 68 S. Ct. 499, 92 L. Ed. 682 (194S), 
from which the appellant extensively quotes, stand for no 
such proposition. 17 On the contrary, the Cooke case recog¬ 
nizes that the judge can punish “disrespect to the court 
when occurring in open court.” 267 U. S. at 534. It is true 
that the Court felt it preferable, in cases involving “flag¬ 
rant defiance of the person and presence of the judge,” 
267 I’. S. at 536, that the matter be submitted to another 
judge where possible, but it was made clear that such pro¬ 
cedure was not regarded as mandatory or a matter of con¬ 
stitutional right. 267 U. S. at 539. The same view was 
expressed in the Oliver case, where the Court said, 333 U. S. 
at 275: 

Except for a narrowly limited category of contempts, 
due process of law as explained in the Cooke case re¬ 
quires that one charged with contempt of court be 
advised of the charges against him, have a reasonable 

17 Neither case involved contempt committed in the face of the court; and 
in neither case did the Court have before it the question presented by the 
instant case: and in both cases the Court merely undertook to restate the 
holding of the Terry case. 
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opportunity to meet them by way of defense or ex¬ 
planation, have the right to be represented by counsel, 
and have a chance to testify and call other witnesses in 
his behalf, either by way of defense or explanation. 
The narrow exception to these due process require¬ 
ments includes only charges of misconduct, in open 
court, in the presence of the judge, which disturbs th-e 
court’s business, where all of the essential elements of 
the misconduct are under the eye of the court, are ac¬ 
tually observed by the court, and where immediate 
punishment is essential to prevent “demoralization of 
the court’s authority” before the public. 

Clearly, both of the above cases express the rationale 
which underlies the summary contempt procedure. And in 
the present case, the facts fit the quoted language. Appel¬ 
lant’s misconduct occurred “in open court,” “in the pres¬ 
ence of the judge” and “all the essential elements of the 
misconduct” were “under the eye of the court;” and the 
acts of misconduct were such that “immediate punish¬ 
ment” was essential to prevent “demoralization of the 
court’s authority before the public.” That appellant was 
not immediately sentenced for his misbehavior (for rea¬ 
sons discussed in Point I-A, supra, and approved by the 
Supreme Court in the Sacher case), did not diminish the 
necessity for immediate punishment. The trial judge made 
it plain that he was cognizant of the misbehavior and would 
deal with it as promptly as circumstances would permit, 
which "was at the close of the trial. 

Nor is appellant’s contention herein supported by the 
terms of Rule 42. That Rule, and the statute from which it 
was derived (18 U. S. C. § 401), but confirm the well-under¬ 
stood principle that contempt in the presence of the court, 
even when involving a personal attack upon the judge, is 
punishable by him. 

Rule 42(b), entitled “Disposition Upon Notice and Hear¬ 
ing” contains as its sixth sentence: 

If the contempt charged involves disrespect to or 
criticism of a judge, that judge is disqualified from 
presiding at the trial or hearing except with the de¬ 
fendant’s consent. 
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Rut the first sentence of the same subdivision declares that: 

A criminal contempt except as provided in subdivision 
(a) of this rule shall be prosecuted on notice. (Em¬ 
phasis supplied.) 


Subdivision (a) relates to contempts seen or heard by the 
judge and “committed in the actual presence of the court.” 
Lt is clear that the exception clause at the beginning of sub¬ 
division (b) applies to the entire subdivision, including the 
sixth sentence thereof. As judge Frank declared in United 
States v. Sacher , 1S2 F. 2d 416, 453, fn. 4 (2d Cir. 1950): 

Rule 42(b) provides that where the summary pro¬ 
cedure is not authorized by Rule 42(a), so that a hear¬ 
ing must be held, that hearing must be before a judge 
other than the trial judge, if the charged acts of con¬ 
tempt involve “disrespect to or criticism of” the trial 
judge. But that provision of Rule 42(b) does not ap- 
pljf where summary procedure is authorized by Rule 
42(a). (Emphasis supplied.) 

That the Rule was not intended to be construed as presently 
urged by the appellant, is made manifestly plain by the 
drafters’ Notes thereto. The Note to subdivision (a) 
states: 

This rule is substantially a restatement of existing law, 
Ex parte Terri). 128 U. S. 289; Cooke v. United States, 
267 T. S. 517, 534. 

The note to the sixth sentence of subdivision (b) states 
that it 

is based, in part, on 29 U. S. C. 112, 18 . . . and "the ob¬ 
servations of Chief Justice Tafe in Cooke v. United 
States. 267 U. S. 517, 539. 

Section 112 of 29 U. S. C. (§ 12 of the Xorris-LaGuardia 
Act, 47 Stat. 73), provided that a defendant in a contempt 

is The appellant, in quoting from the above Note (Br. 16), conveniently 
omitted the drafters’ reference to 29 U. S. C. § 112. The latter statutory pro¬ 
vision was repealed in 194S. since it had been incorporated in and superseded 
by Rule 42. See 29 V. S. C. A. (pocket part) $ 112. 
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proceeding which “arises from an attack upon the charac¬ 
ter or conduct of such judge” may demand another judge 
“if the attack occurred elsewhere then in the presence of 
the court or so near thereto as to interfere directly with 
the administration of justice.” This obviously meant that 
when the contempt occurred in the presence of the court 
the judge was not expected to disqualify himself even if 
his “character or conduct” were under attack. 

If there were any doubt as to the proper construction 
of the Rule, such doubt was dispositively resolved by the 
Supreme Court in Sacher v. United States . 343 U. S. supra. 
at pp. 1112, where it was said: 

A construction of the Rule is advocated which would 
deny a judge power summarily to punish a contempt 
that is personal to himself except, perhaps, at a mo¬ 
ment when it is necessary to forestall abortion of the 
trial. His only recourse, it is said, is to become an 
accuser or complaining witness in a proceeding before 
another judge. 

The Rule itself expresses no such limitation, and 
the contrary inference is almost inescapable. It is al¬ 
most inevitable that any contempt of a court committed 
in the presence of the judge during a trial will be an 
offense against his dignity and authority. At a trial 
the court is so much the judge and the judge so much 
the court that the two terms are used interchans:eablv 
in countless opinions in this Court and generally in 
the literature of the law, and contempt of the one is 
contempt of the other. It cannot be that summary 
punishment is only for such minor contempts as leave 
the judge indifferent and may be evaded by adding 
hectoring, abusive and defiant conduct toward the 
judge as an individual. Such an interpretation would 
nullify, in practice, the power it purports to grant 1 ™ 1 
(Emphasis supplied) 

We submit that, in light of the above-quoted language, 
it is simply frivolous to argue, as the appellant has done, 

19 And see Ex parte Terry, 128 U. S. 289; Fisher v. Pace, 336 U. S. 155: 
Fleming v. United States, 279 Fed. 613 (9th Cir. 1922), cert, dismissed. 260 
U. S. 752; United States v. Landes, 97 F. 2d 378 (2d Cir. 1938); Owens v. 
Dancy, 36 F. 2d 882 (10th Cir. 1929). 
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that the trial judge was “disqualified from proceeding with 
a trial or hearing except with the defendant’s consent.” 


C. That the Appellant Abused the Court's Process by Subpoenaing As 
Witnesses the Mother of the Complaining Witness, Mrs. Ethel Hodges, and 
Fred Donahower, Was Fully Established Through the Testimony of These 
Witnesses at Trial. The Egregious Misconduct Herein Involvod Was Thus 
"Committed in the Actual Prosence of the Court." and the Trial Judge Was 
Authorized to Summarily Punish Appellant Therefor. 

The appellant next urges that the misconduct involved 
in the issuance of subpoenas to Mrs. Hodges and Fred 
Donahower, if such action constituted misconduct at all, 
could not legally have been punished summarily, for, it is 
said, the subpoenas were not issued “in the actual presence 
of the court” as required in summary contempt proceed¬ 
ings under Rule 42(a). (Br. 24-25). 

It is apparent that the appellant misconceives the gist 
of the offense described in Specification 11 of the certificate 
of contempt. As shall be demonstrated, the misconduct to 
which the Specification is directed (1) did occur, in all 
essential respects, in the actual presence of the court, and 
(2) was in fact contemptuous. 

(1) The applicability of Rule 42(a). 

Specification 11 provides that the appellant “abused the 
process of the court by issuing a subpoena duces tecum to 
the mother of Mary Ott, and compelled her to come here 
from Erie, Pennsylvania, pursuant to a subpoena; and by 
issuing a subpoena to one Donahower. When called as wit¬ 
nesses, he was unable to elicit any relevant testimony from 
either of them.” (J. A. 28). 

Sensibly construed, the Specification cannot mean that 
the mere issuance of subpoenas constituted the acts of con¬ 
tempt for which appellant was charged. This fact was made 
perfectly clear in the incipient stages of the trial when, 
during a bench conference at which the prosecuting attor¬ 
ney questioned the appellant’s integrity in calling the wit¬ 
nesses Hodges and Donahower, the following colloquy oc¬ 
curred : 
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Mr. McLaughlin: . . . —[Donahower] said, “I don’t 
know anything about it; and [Offutt] said, “Well, I am 
going to subpoena you if you don’t talk.” (J. A. 48.) 

Mr. Offutt: That is not a fact. 

Mr. McLaughlin: And also, as far as the complain¬ 
ing witness’ mother, Mrs. Hodges, he is just subpoena¬ 
ing her down here for spite. 

The Court: Defense counsel has a right to subpoena 
any witness and I am not going to rule in advance that 
a witness may not be subpoenaed. 

Mr. McLaughlin: Xo but [Donahowerl just came to 
me and asked me if I would ask the Court. 

The Court: I cannot help that; he is under subpoena, 
and if it turns out that Mr. Offutt has abused the proc¬ 
ess of the court, then Mr. Offutt is answerable in a pro¬ 
cedure for punishment of contempt, but I am not going 
to deprive him of the opportunity of securing any wit¬ 
ness. 

Mr. Offutt: I assure you it is in good faith. 

The Court: Well, it better be. (J. A. 49.) (Emphasis 
supplied.) 

It was thus made plain at the outset that the formal, 
mechanical act of issuing the subpoenas in question was 
not, in and of itself, contemptuous. What the court deemed 
to be contemptuous, however, as evidenced by the terms 
Specification 11, was (1) the fact of their issuance, coupled 
with (2) the attendance of the witnesses in response thereto, 
and (3) the utter irrelevancy of the testimony thus elicited 
to any issue in the case before the court. These were the 
circumstances which unfolded in the actual presence of 
the trial judge, and upon which the charge of contempt was 
based, and these circumstances are clearly set forth in 
Specification 11 to sustain the charge that appellant 
“abused the process of the court.” That the judge was not 
looking over the appellant’s shoulder during the prepara¬ 
tion of the subpoenas seems absolutely immaterial. The 
fact of their issuance was fully established, and has never 
been denied, through the representations of the appellant 
himself. See e.g., J. A. 47, 48, 49, 76, 82, S3, 206. 

The Cooke and Oliver cases, supra, lend no support to 
the appellant’s present contention. The Cooke case (267 
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U. S. 517) was concerned with an attorney who, after a 
long jury trial had been completed, sent a contemptuous 
letter to the trial judge in his chambers (267 IT. S. at 519- 
520). Eleven days later the court summarily sentenced the 
contemnor to imprisonment for his offense (267 IT. S. at 
521, 527). The theory of the proceeding in the lower court 
was that the contempt had been committed in the presence 
of the court and, therefore, that summary procedure was 
permissible. When the case reached the Supreme Court 
that theory was rejected. The latter Court recognized 
the doctrine of the Terry case, but emphasized that 

The important distinction between the Terry case 
and the one at bar is that this contempt was not in 
open court. l '- 0] (267 IT. S. at 535) (Emphasis supplied.) 

The opinion pointed out that while the contempt may have 
been in the “presence” of the court as that term has been 
construed, it was not “in the face of the court/’ and accord¬ 
ingly, the judge could not judicially know the facts upon 
which the contempt was based. In these circumstances, 
said the Court, due process of law required the hearing pro¬ 
cedure which is now embodied in Rule 42(b), Federal Rules 
of Criminal Procedure. The difference in procedure in the 
two situations was explained as follows: 

We think the distinction finds its reason not any 
more in the ability of the judge to see and hear what 
happens in the open court than in the danger that, un¬ 
less such an open threat to th-e orderly procedure of th-e 
court and such a flagrant defiance of the person and 
presence of the judge before the public in the “very 
hallowed place of justice,” as Blackstone has it, is not 
instantly suppressed and punished, demoralization of 
the court } s authority will follow. Punishment without 
issue or trial was so contrary to the usual and ordi¬ 
narily indispensable hearing before judgment, con¬ 
stituting due process, that the assumption that the 
court saw everything that went on in open court was 

20Under the appellant’s theory, apparently, Cooke could not have been held 
in contempt under the summary procedure, because the trial judge was not 
present when the contemptuous letter was written and dispatched. The 
Supreme Court, however, clearly did not proceed on such a theory. 


25 


required to justify the exception; but the need for 
immediate penal vindication of the dignity of the court 
created it. (267 U. S. at 537). 

The Oliver case (333 U. S. 257) involved a summary con¬ 
tempt conviction imposed by a Michigan state judgment 
for perjury committed in a secret one-man grand jury pro¬ 
ceeding in which the judge sat first as the grand jury and 
then as a court exercising the contempt power. Since the 
proceedings were in secret and the misbehavior did not in¬ 
volve any question of the “demoralization of the court’s 
authority before the public,” and since all the facts were 
not judicially known to the judge, the Supreme Court held 
that the defendant should have been accorded a hearing in 
open court. (333 U. S. at 275-276). 

In the instant case, as we have shown above, the trial 
judge, in reaching his conclusion with respect to the appel¬ 
lant’s contempt described in Specification 11, acted solely 
upon the basis of facts judicially known to him from the 
proceedings in open court. He was, therefore, authorized 
to utilize the summary contempt procedure contemplated 
by Rule 42(a), Federal Rules of Criminal Procedure. 

(2) The factual basis for the adjudication of contempt. 21 

It is not disputed by the appellant that abuse of the 
court’s process may constitute contempt, 18 U. S. C. §401; 
see Laughlin v. United States , 80 U. S. App. D. C. 101, 151 
F. 2d 281 (1945), cert, denied , 326 IT. S. 692; Higgins v. 
United States , 81 U. S. App. D. C. 372,160 F. 2d 223 (1946), 
cert, denied , 331 U. S. 840; Bridges v. Sheldon , 7 Fed. 17 
(Cir. Ct. D. Vt. 1888). Cf., United States v. United Mine 


21 The Government shall, from time to time, refer to pertinent portions of 
the stenographic transcript of the trial, which, while not specifically incorpo¬ 
rated in the Certificate of Contempt, shed light on the appellant’s conduct. 
Such portions of the record are, we submit, properly before the Court as 
background information to aid in assessing the precise acts for which the 
appellant was punished. See Sacher v. United States, 343 U. S. 1 (particu¬ 
larly the dissenting opinion, and appendix thereto, of Mr. Justice Frank¬ 
furter); United States v. Bollenbach, 125 F. 2d 458 (2d Cir. 1942). We do 
not understand the appellant to contend that such facts may not be con¬ 
sidered. Indeed, he does not confine himself to the facts recited in the 
Certificate, but rests his argument, in numerous instances, on other facts 
shown by the stenographic transcript. (See e.g., Br. 3, 4, 17-20, 28-30). 


Workers of America, 330 U. S. 25S, 67 S. Ct. 677, 91 L. Ed. 
SS4 (1947); Fletcher v. United States , 174 F. 2d 373 (4th 
Cir. 1949), cert, denied , 33S U. S. 861. And when such con¬ 
tempt occurs in the sight and hearing of the court, it is 
punishable by summary procedure under the terms of Rule 
42(a), Federal Rules of Criminal Procedure. "We agree, 
of course, that the accused in a criminal prosecution is 
entitled to have, as a matter of right, “compulsory process 
for obtaining witnesses in his favor.” U. S. Const., Amend. 
6. Obviously, however, this right is not absolute, semble, 
Austin v. United States, 19 F. 2d 127 (9th Cir. 1927); Bene¬ 
dict v. Seiberling , 17 F. 2d S41 (D. C. X. D. Ohio 1927); 
United States v. Stewart, 44 Fed. 4S3 (D. C. E. D. S. C. 
1S91), but must be exercised honestly and in keeping with 
the purpose for which the Constitutional provision was 
intended. 

It is the Government’s position, borne out by the record, 
that the witnesses Hodges and Donahower were called as 
defense witnesses for no other purpose than to harrass 
and humiliate the complaining witness, and, by attempting 
to draw unfounded inferences from the testimony adduced, 
to confuse the jury as to the real issue in the case. To have 
so invoked the subpoena process of the court constitutes, 
we submit, contempt in its most scurrilous form. 

The record is clear that the appellant at no time had any 
plausible basis to believe that either Mrs. Hodges or Dan- 
hower were possessed with information which might prove 
helpful to the defense. 

Mrs. Hodges —It is recognized that the appellant indi¬ 
cated to the court that perhaps Mrs. Hodges had informa¬ 
tion which, if true, would tend to exculpate the defendant 
Peckham. Thus, on June 4, 1952, in response to question¬ 
ing bv the court as to the relevancv of her testimonv, the 
appellant stated: 

I have been advised that [Mrs. Ott] wrote and in¬ 
formed her mother [Mrs. Hodges] in such manner 
about this [abortion] on the ISth and the other in May, 
that it would absolutely clear the doctor of any connec¬ 
tion with the abortion (J. A. 66). 
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The other information I have is that [Mrs. Ott], in a 
letter, . . . told [Mrs. Hodges] that she herself at¬ 
tempted to do something to herself because she was 
so upset, not being with her husband, they being sepa¬ 
rated, and that is what caused this abortion (J. A. 95). 

Against these ambiguous and unsupported representations, 
however, stand the following circumstances which conclu¬ 
sively demonstrate that the appellant well knew that he 
had absolutely no legitimate basis for subpoenaing Mrs. 
Hodges in the defendant’s behalf: On two occasions the 
appellant, by his own admissions, clearly established that 
his assertions to the court relative to facts allegedly made 
known to Mrs. Hodges by the complaining witness, while 
the former was in Erie, Pennsylvania, were utter fabrica¬ 
tions. 22 (1) During his interrogation of Mrs. Hodges, and 
in response to the court’s request that he direct his exami¬ 
nation to some subject relevant to the case, the appellant 
flatly stated that the witness had been called, not to dis¬ 
close facts known to her at the time of the issuance of the 
subpoena, but to answer questions relative to her activities 
since arriving in the District of Columbia pursuant to the 
subpoena (J. A. 87). (2) Again, at a bench conference, the 

22 It became apparent two days before trial that appellant had no founda¬ 
tion for subpoenaing Mrs. Hodges. During the hearing on appellant’s motion 
for a continuance of the case to permit him to take a deposition from Mrs. 
Hodges who was then, and at all times prior thereto, in Erie, Pennsylvania, the 
following colloquy occurred between the Court (Chief Judge Laws) and coun¬ 
sel: 

The Court: Do you have a statement as to what the witness [Mrs. 
Hodges] will testify to? 

Mr. Offutt: That isn’t the principal reason I have asked for [a con¬ 
tinuance]. 

The Court: I have asked you if you had it. 

Mr. Offutt: No, Sir. She will not talk and refused to talk, because 
she said the District Attorney told her not to talk. 

The Court: If you want her testimony, you can get a subpoena from 
the Court. (J. A. 43.) 

The latter assertion by appellant was palpably false. The prosecuting attor¬ 
ney unequivocally denied that he had ever talked to Mrs. Hodges prior to trial 
(J. A. 66). And the appellant himself subsequently admitted that he had not 
conversed with the witness prior to her arrival in the District of Columbia 
(J. A. 96-97). 
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appellant stated that he had telephoned Mrs. Hodges, prior 
to trial, in Erie, Pennsylvania, talked to a member of the 
family who, speaking for Mrs. Hodges, informed him that 
“they knew nothing about this case.” (J. A. 95). 

"What doubt may have existed as to the appellant’s 
shameful motives in calling Mrs. Hodges was clearly dis¬ 
closed during the examination of this witness. The ap¬ 
pellant propounded SS questions to Mrs. Hodges, of which 
only five 2;$ related with any degree of specificity to the 
presumed purpose for which she had been subpoenaed, i.e., 
to divulge the existence of certain exculpatory statements 
contained in letters received from her daughter, the com¬ 
plaining witness. The remaining S3 questions related, for 
the most part, to the experiences of Mrs. Hodges after she 
had arrived in the District, and could not, therefore, have 
formed a basis for the issuance of a subpoena to her prior 
to trial and while still in Erie, Pennsylvania. 

The brevity of the interrogation of Mrs. Hodges rela¬ 
tive to the letters received by her from the complaining 
witness, and the docile acceptance of her categorical denial 
that the contents thereof in any way exculpated Peckham, 
significantly discloses the manifest falsity of the appellant’s 
proffers of proof to the court in this connection, fully ex- 

23 Q. This subpoena directed you to bring with you any and all letters and 
telegrams which you have received from your daughter, Mary Lee Ott, since 
February 6, 1951, particularly correspondence before and after May 2nd and 
correspondence before and after January ISth. And in that letter of explana¬ 
tion which came with it- (J. A. 90) 

*»**«» + #»» 

Q. Did you bring any of those letters with you? Just answer yes or no. 

A. I had none to bring. 

****»»«#«* 

Q. You did correspond with your daughter, did you not? 

A. I heard from my daughter regularly; every two weeks she kept in touch 
with me. 

Q. By letter. And you would write to her, too, would you not? 

A. Yes. (J. A. 91.) 

Q. . . . —state whether or not you received any letter from your 
daughter, Mrs. Mary Lee Ott, stating that she had attempted to bring about 
a miscarriage on herself? 

A. No. (J. A. 97.) 
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poses the ulterior motive which attended the presence of 
Mrs. Hodges in the court room, and demonstrates conclu¬ 
sively a wholly unwarranted abuse of the subpoena process. 

Fred Donahower —The contumely which surronded the 
calling of Mrs. Hodges was compounded in the case of 
Donahower. In the first place, the appellant was unable to 
suggest to the court even a remotely valid basis for calling 
Donahower, but plainly acknowledged that he was without 
information as to what facts, if any, this witness might 
possess. He further indicated that the real purpose in 
availing himself of the subpoena power in this instance was 
to show, if possible, the existence of a meretricious relation¬ 
ship between Donahower and the complaining witness. The 
following colloquy between the Court and counsel incisively 
displays the underlying maliciousness of the appellant’s 
action herein: 

Mr. McLaughlin: With respect to this witness, Lieu¬ 
tenant Donahower, he came up to me and said that Mr. 
Offutt asked him last Friday if he knew’ anything about 
the girl [Mrs. Ott], and Offutt said, “If you don’t talk 
to me I am going to subpoena you.” 

... I think w’e ought to know* w’hat he intends to 
prove by this officer. The officer is here. 

The Court: Why do you hold him? (J. A. 47.) 

Mr. Offutt: If Your Honor please, this man—I was 
informed this man has been going with the complaining 
witness in this case, and upon my investigation I found 
him in company with this lady in an officers club. 

I also have other information. As a matter of fact 
this lady was in the quarters of this man at 1018 0 
Street, Northwest - 

The Court: How is it relevant? 

Mr. Offutt: They have been talking to each other 
and discussing this case, and since this time this fur¬ 
ther information has come to me. I subpoenaed the 
witness because Judge Laws suggested that I use the 
process of this Court. 24 

24 This was a deliberately misleading statement, uttered for the sole purpose 
of creating the impression that Judge Laws in some manner had sanctioned 
the appellant’s issuance of a subpoena to Donahower. As a matter of fact, 
the propriety of calling Donahower as a witness was never presented to Judge 
Laws for consideration. See fn. 22, supra. 
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The Court: Just a moment. We will talk about one 
matter at a time. 

Mr. Offutt: That’s what I am going to- 

The Court: (Interposing): No, you will answer my 
question directly. How is that matter relevant to the 
issues of this case? The fact that the complaining 
witness has been intimate with other men is not rele¬ 
vant. 

Mr. Offutt: That is not the purpose of it. 

The Court: What is the purpose? 

Mr. Offutt: This woman discussed this case with 
Lieutenant Donahower. He is a lawyer and she has 
gone into the details of it and gotten his advice, and 
she has told him about this case. He is not acting as 
a lawyer but as a friend. 

The Court: What do you want to elicit from him? 

Mr. Offutt: I want to find out what lie knoics about it. 

The Court: What do you want to elicit? 

Mr. Offutt: Whether she has told him about the facts 
in this case, and if it is not a fact that she told him 
Hr. Peckham did not do it and has given him the name 
of the man who did do it. 

Mr. McLaughlin: He has told this witness himself— 
this witness said, “I don’t know anything about it;” 
and he said, “Well, I am going to subpoena you if you 
don’t talk.” 

Mr. Offutt: That is not a fact. (J. A. 48.) 

In the second place, the appellant, as he now’ admits 
(Br. S9). did not ask a single relevant question of Dona¬ 
hower (See J. A. 200-20.")). The excuse for his failure in 
this respect, i.e., he was “so engrossed in trying to over¬ 
come any unfavorable impression” to the effect that he 
had attempted to intimidate the complaining witness (J. A. 
89), is so fatuous on its face as to render any comment 

thereon unnecessarv. Suffice it to sav that his examina- 

•» «/ 

tion of Donahower in no sense diminished the unfavorable 
impression about which he now* expresses concern, but, 
rather, fully exposed his flagrant abuse of the court’s 
process. 

The short of the matter is that, throughout the course 
of an unduly protracted trial, the appellant’s defense of 
Peckham w*as largely devoted to a ruthless and irrelevant 


31 


character assassination of the prosecution witnesses, and 
only incidentally to the question of the defendant’s inno¬ 
cence or guilt. Time after time, the appellant was warned 
that the court would not permit this brazen attack to be fur¬ 
ther pursued, and time after time the appellant persisted 
therein (See, c.g., J. A. 48, 61, 96, 137-138, 151-152, 163-165, 
175, 177-179, 182, 196-197, 213, 221, 225, 227-228, 235-236). 
The ultilization of Mrs. Hodges and Fred Donahower in the 
furtherance of this despicable purpose, by means of sub¬ 
poenas issued under the authority of the court, was clearly 
an abuse of process occurring in the presence of the court. 

n 

Whether the Defendant Peckham Was Deprived of Effective As¬ 
sistance of Counsel As the Result of the Appellant Offutt's 
Opprobrious Conduct and the Trial Judge's Censure Thereot 
Is a Question Not Properly Subject to Consideration in the 
Instant Proceeding—A Proceeding Concerned Exclusively 
With the Validity of the Order Adjudging Offutt Guilty of 
Contempt 23 

In the opening paragraph to his fourth argument, the 
appellant states: “In this ease, for the first time, a grave 
decision must be reached on the interpretation of the Sixth 
Amendment of the Constitution of the United States as it 
effects the duty of defense counsel in a criminal case.” 
(Br. 27). Stripped of its grandiose implications, and 
viewed in the light of the asseverations made in support 
thereof, the statement merely constitutes a rather crude 
attempt to turn this appeal into a trial of the district judge 
by suggesting that the latter, in rebuking the appellant for 
his outrageous conduct and constantly seeking to obtain 
a cessation thereof, in some way impinged upon the de¬ 
fendant Peckham’s right to the effective assistance of 
counsel. Thus, the appellant asserts that the trial judge 
was imbued with a manifest bias and prejudice with respect 
to Peckham’s cause, and to the attorney who represented 

25 Appellant again contends at this point that Peckham was deprived 
of his constitutional right to compulsory process for obtaining witnesses. The 
Government’s answer to this argument is to be found at pp. 22-30, supra. 


him in its presentation. This cimcumstance, the appellant 
avers, accounts for the trial judge’s high-handed attitude, 
his threats and denunciations, and his effort to discredit 
counsel, presumably in the eyes of the jury. The appellant, 
on the other hand, is pictured as the fearless advocate, per¬ 
forming “his duty to preserve and protect a record being 
made in a trial court” (Br. 29), but one who “only made 
respectful objections to the charges of the court against 
him,” “followed a policy of submission,” and “never de¬ 
fied the court’s authority” throughout the trial (Br. 30). 

While it is not conceded that any legal prejudice was 
suffered by Peckham because of the appellant’s misbe¬ 
havior before the court and jury, we do not propose to 
discuss this aberrational contention, for it has no legiti¬ 
mate place in this appeal 20 and can only have been injected 
for the purpose of distracting attention from the single 
issue involved in the case, viz., the trial court’s disposition 
of the contumacious activity of the appellant. Suffice it 
to say that Peckham actively participated and cooperated 
in this monstrous effort to obstruct the orderly administra¬ 
tion of justice, thus abnegating any opportunity he might 
otherwise have had to claim prejudice. For illustrative 
purposes we draw the Court’s attention to one such oc¬ 
currence. 

On January 18,1952, Mrs. Ott entered Mt. Alto Veterans 
Hospital as an emergency patient (R. 518), suffering from 
peritonitis of the womb, caused by an induced abortion 
(R. 500-511). On January 21, she admitted to the attending 
physician that Peckham had performed an operation upon 
her with intent to procure a miscarriage (R. 614). This 
fact was reported to the appropriate authorities, and, on 
February 26, police officials, armed with a search warrant, 
entered Peckham’s office and placed him under arrest (R. 
742, 743, 747). The office was searched and various items, 
including a file card, hidden in a medical text book, were 


26 This contention has been fully considered and shown to be without merit 
in the Government’s brief in Peckham v. United States, No. 11,487, now before 
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seized. The file card related to Mrs. Ott, it containing her 
name, address, date of visitation, and diagnosis of physical 
condition (R. 745, 776, 793, 1357; Gov’t. Ex. 4, R. 746). 
On June 10,1952, Peckham took the witness stand and testi¬ 
fied in his own behalf. During the course of such exami¬ 
nation, conducted by the appellant, he was shown the file 
card in question (it had been previously admitted in evi¬ 
dence as part of the Government’s case), and asked to re¬ 
cite the information found thereon. Whereupon, Peckham 
turned to the court and inquired whether it would be proper 
to read from that portion of the card which related to treat¬ 
ment of Mrs. Ott. The court explained that the card, hav¬ 
ing been admitted in evidence, it was permissible to disclose 
its contents. The appellant, then, although he had just 
asked Peckham to read from the card, embarked upon a 
lengthy harrangue to the effect that disclosure of the 
doctor’s diagnosis without the consent of Mrs. Ott would 
constitute a violation of the doctor-patient privilege of con¬ 
fidentiality. The court rejected this theory and again held 
that such information was subject to disclosure under the 
existing circumstances. Peckham once more was asked to 
read from the card, and, despite the fact that the question 
of privilege had been finally settled, he replied in this 
fashion: 

Well, I don’t think I ought to answer it unless Miss 

Ott specifically waives her privilege. (R. 1262). 27 

27 The full text of this incident is as follows (R. 1258-1262): 

By Mr. Ottutt: 

Q. Showing you Government’s Exhibit 4, will you tell us what that is? 

A. [Peckham] That is a card with the name and address and age and 
so forth of Mary Ott, and the number, the card number on it. 

It also has some information on it relative to a certain date that she 
was in my office. 

Q. What information which is written on there, is that in your writ¬ 
ing? 

A. Yes. 

Q. And what is the part that is in your writing? Would you read 
that? 

The Witness: Is that all right to read that, Your Honor? It has to 
do with the condition of the patient. 


A clearer instance of calculated insolence and deliberate 
obstructionism is difficult to imagine. See also, Record, 
1)]). 139-141,1229,180S-1309,1447-1450,1456-1457,1506-1507. 

The appellant complains that the trial court, from time 
to time, characterized his conduct as “unethical,” “inso¬ 
lent,” etc., thus demonstrating a deep-seated bias toward 
him which necessarily must have redounded to the defend¬ 
ant Peckhanfs discredit. The short answer to this com¬ 
plaint is that the appellant in his relationship with the 
court was unethical, insolent, and utterly contemptible to 


Mk. McLaughlin: It is in evidence. 

Mr. Offutt: That is the treatment of the patient, Your Honor. 

Mr. McLaughlin: It is in evidence. 

Mr. Offutt: This lias to do with the treatment of the patient. This is 
in evidence. 

Thf. Cot'RT: The card is in evidence? 

Mr. Offctt: Is there any question of privilege? This has to do with 
the treatment by the doctor of the patient; is there any question of privi¬ 
lege? 

The Court: It is for the doctor to determine whether he wants to re¬ 
veal the information concerning his patient or not. 

Mr. Offutt: If Your Honor please, I submit it is a matter of privilege, 
and only the patient can waive the privilege. 

Mr. McLaughlin: I think the card is in evidence, if Your Honor please, 
and he is entitled to read whatever is on it. Let him read whatever is 
on it. 

Mr. Offutt: It is a matter of privilege. 

The Court: It is in evidence. 

Mr. McLaughlin: Absolutely. 

Mr. Offutt: That’s right, Your Honor, but it is a matter of privilege. 

Mr. McLaughlin: There is no privilege here at all. 

The Court: Just a moment. I have no power to waive anybody’s privi¬ 
lege. 

You have asked the doctor to read what is on the card. The Govern¬ 
ment has not objected. 

Mr. McLaughlin: No; let him read it; it is in evidence. 

The Court: And lie may answer the question. 

Mr. Offutt: I ask Your Honor at this time—I think the doctor should 
be advised to answer, that it is the privilege of the witness which has 
previously been invoked by her, that if she waives the privilege of that 
card—that has never been specifically waived by her. 

The Court: No. 

Mr. McLaughlin : The card is in evidence for what it is worth. 

The Court: The card is in evidence, and there will be no questions 
addressed to the Court. The Court does not answer questions. 

Mr. Offutt: All right. 


a degree hitherto never experienced by any judge in this 
jurisdiction. Indeed, in only one other reported case in the 
entire judicial history of the United States, Sacher v. 
United Stattes, supra, has a court been subjected to such a 
disgraceful exhibition of professional irresponsibility by a 
member of the bar. A detailed analysis of appellant’s mis¬ 
behavior is contained in the Government’s succeeding argu¬ 
ment. It is not disputed that the trial court at times used 
rather forceful language in admonishing the appellant for 
his effrontery. ( E.g J. A. 81-82, 214-215). And the record 

Mr. McLaughlin*: Let him read whatever is on it. 

By Mr. Offutt: 

Q. Well, Doctor, does that notation refer to treatment of this patient, 
Mrs. Mary Lee Ott? 

A. Yes, diagnosis. 

Q. Has she ever told you that she would waive her privilege, or any¬ 
thing? 

Mr. McLaughlin*: I object to any question along that line. 

The Court: Objection sustained. 

Mr. McLaughlin : If he wants to read the card, whatever is on the 
card, the card is in evidence, in toto, from beginning to end. He can 
read it or he can describe it. 

Mr. Offutt: I object to this, if Your Honor please. 

The Court: Objection overruled. 

Mr. Offutt: Object to it on the basis Your Honor has ruled- 

The Court: No. 

Mr. Offutt (Continuing): —that the privilege of the patient she must 
give us here; the patient must waive herself. 

The Court: Objection sustained. 

Mr. Offutt: If Your Honor please, I move Your Honor to make a rul¬ 
ing as to whether Your Honor still adheres to the ruling yesterday on 
privilege, as stated by Your Honor, that the person who is the patient 
must waive it, or whether the doctor can answer that question relating 
to the treatment he gave her, without her specifically waiving it. 

The Court: Objection overruled. 

Mr. McLaughlin: May I say that the repeated questions asked by my 
friend here this morning is merely for the purpose of trying to aggravate 
the Court, and is just trying to bait the Court into committing error— 
that’s all. 

Mr. Offutt: I object to that statement. 

The Court: I think your position, Mr. McLaughlin, is well taken. I 
will deny your motion, Mr. Offutt. 

By Mr. Offutt: 

Q. Doctor, suppose you answer the question. 

A. Well, I don’t think I ought to answer it unless Miss Ott specifically 
waives her privilege. 
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reveals, as we shall show, why such a course of action be¬ 
came necessary. A judge is not an automaton; in upholding 
and protecting the dignity of the court and the orderly 
administration of justice, it is his obligation to cause an 
immediate termination of insolence, misbehavior, disobed¬ 
ience and open defiance committed in his presence, by 
reprimand if necessary. As was said by Judge Learned 
Hand, in referring to the trial court’s admonitions to coun¬ 
sel in a situation peculiarly similar to that here presented: 
([’nited States v. Dennis. iS3 F. 2d 201, 226 (2d Cir. 1950), 
afd.. 341 U. S. 494, 71 S. Ct. S57, 95 L. Ed. 1137 (1951)). 

. . . Justice can be as readily destroyed by the flac- 
cidity of the judge as by his tyranny; impartial trials 
need a firm hand as much as a constant determination 
to give each one his due. The record discloses a judge, 
sorely tried for many months of turmoil, constantly 
provoked by useless bickering, exposed to offensive 
slights and insults, harried with interminable repeti¬ 
tion, who, if at times he did not conduct himself with 
the imperturability of a Rhadamanthus, showed con¬ 
siderably greater self-control and forbearance than 
it is given to most judges to possess. 

That the trial judge was not infused with an intrinsic 
bias toward the appellant, or Peckham, was abundantly 
demonstrated by his rulings in those all too infrequent in¬ 
stances in which the appellant appeared to be pursuing a 
legitimate objective. For example, (1) on June 2, 1952, 
when a question as to the appellant’s propriety in sub¬ 
poenaing the witnesses Hodges and Donahower arose, the 
court made perfectly clear to Government counsel that, 
while the appellant was expected to use the court’s process 
properly, no restriction would be placed upon his right to 
subpoena witnesses for the defense (J. A. 49). (2) The 

appellant’s requests for early court recesses so as to en¬ 
able him to attend the annual District Bar Association 
Outing (R. 184), or to see his doctor (R. ), were honored 

in good spirit, as was his request to interrupt the proceed¬ 
ings when it became necessary to make use of the bathroom 
facilities (R. 327). (3) The court permitted the appellant 
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to conduct a thorough and virtually uninhibited cross-ex¬ 
amination of the complaining witness for substantially two 
trial days (R. 155-393; see particularly R. 309-311). (4) 

"When the court convened on June 3, the appellant was 
absent without explanation (this was the third such occa¬ 
sion), and, upon his belated appearance, was fined $10 for 
contempt of court. Upon representing to the court, how¬ 
ever, that his tardiness was the result of a present physical 
discomfort stemming from over-indulgence at the Bar 
Outing of the previous day, Judge Holtzoff stated: “If 
this is not repeated I will suspend the fine at the end of 
the trial.” (J. A. 53). (5) The court was particularly 

careful to permit appellant to inspect the Government’s 
various exhibits prior to their introduction in evidence 
e.g.y R. 328-330). (6) It is to be noted that during the initial 
stages of appellant’s contemptuous activity, the court, in 
admonishing him therefor, carefully refrained from indulg¬ 
ing in the presumption that any ulterior motive was in¬ 
volved, despite the fact that no other reasonable conclusion 
could be drawn. Thus, at the termination of the proceed¬ 
ings on June 3, the trial judge stated: 

... I have suggested to you that your tone on several 
occasions has been somewhat belligerent, and I did 
say that you probably didn’t intend it such, but cer¬ 
tainly the Court cannot permit that. The Court, in 
order to maintain its own dignity and self-respect, has 
to insist on proper decorum. 

Now, sometimes lawyers are guilty of a breach of 
decorum without meaning it, and I said I didn’t think 
you mean it, but- 

Mr. Offutt (Interposing): (R. 403, J. A. 73). See also 
J. A. 69, 74. 

(7) As a final example, it was perfectly obvious that the 
mother of Mrs. Ott had not been subpoenaed for the pur¬ 
pose of eliciting any relevant testimony from her; neverthe¬ 
less, the court exhibited great liberality, over the Govern¬ 
ment’s objections, in permitting the appellant to explore 
the possibility that the witness might possess information 
helpful to the defense ( e.g ., J. A. 84, S7, 97, 99). In this 
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connection see also the appellant’s extended cross-exami¬ 
nation of Dr. Kilpatrick (R. 510-623). 

It is submitted that an examination of the record con¬ 
clusively shows that the appellant, when behaving properly, 
and on many occasions when he was not, was accorded emi¬ 
nently fair treatment by the trial judge. And we think 
there can be no doubt that he was given every opportunity 
to present an adequate defense of Peckham. 

Ill 

The Misconduct Described in the Certificate of Contempt As Sup¬ 
ported by Specific Record References, Was “Misbehavior" 
Within the Meaning of the Contempt Statute. 

The appellant argues initially that he was improperly 
adjudged guilty of criminal contempt because the trial 
court did not find that his alleged misbehavior was com¬ 
mitted “deliberately”, “wilfully”, or “in bad faith.” (Br. 
34). The argument is patently frivolous. The certificate, 
although omitting the precise words now suggested by the 
appellant, charges appellant in terms equally as expressive, 
and leaves no doubt that he was found guilty of deliberate, 
wilful misconduct in the court’s presence. The court found 
that the appellant was “insolent”, “insulting”, “discourte¬ 
ous”, and “belligerent.” These words can only be read in 
terms of wilfulness. In any event, the conduct thus de¬ 
scribed was per se contemptuous and required no words 
of explanation or elaboration. Maclnnis v. United States, 
191 F. 2d 157 (9th Cir. 1951), cert, denied , 342 U. S. 953; 
United States v. Bollenbach , 125 F. 2d 45S (2d Cir. 1942); 
see Berkon v. Mahoney. 26S App. Div. 825, 49 N. Y. S. 2d 
551 (1944). The court, however, in explicit terms did 
charge the appellant with intentional misconduct. For ex¬ 
ample, it was found that the appellant “ persisted in repeat¬ 
ing questions, many of which ‘were obviously intended to 
besmirch a witness’; persisted in talking boisterously . . . 
and failed to desist when ordered to do so”; “made false 
statements . . . which he could not help knowing to be un¬ 
true”; repeated certain excluded questions to the witness 
Ott, “obviously in an attempt to blacken the witness’ char- 
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acter”; “tried to create an episode that might lead the 
court to direct a mistrial.” (J. A. 26-28.) In light of the 
above-quoted statements it can hardly be seriously sug¬ 
gested that the court did not specifically find appellant’s 
misbehavior to be “deliberate”, “wilful”, and in “bad 
faith.” 


A. Various Factors to Be Considered in Evaluating Appellant's Misbe¬ 
havior. 

In evaluating the misbehavior described in the Certifi¬ 
cate of Contempt, we cannot emphasize too strongly a fac¬ 
tor consistently recognized by the courts, and recently re¬ 
stated by the Supreme Court in Fisher v. Pace, 336 U. S. 
155, 161, 69 S. Ct. 425, 93 L. Ed. 59 (1949): 

... In a case of this type [misbehavior of counsel 
in open court 1, the transcript of record cannot convey 
to us the complete picture of the courtroom scene. It 
does not depict such elements of misbehavior as ex¬ 
pression, manner of speaking, bearing, and attitude of 
the petitioner. Reliance must be placed on the fair¬ 
ness and objectivity of the presiding judge. The oc¬ 
currence must be viewed as a unit in order to ap¬ 
praise properly the misconduct, and the relationship 
of the petitioner as an officer of the court must not be 
lost sight of. 

See also United States v. Bollenhach, 125 F. 2d 45S (2d Cir. 
1942). Cf. Vinci v. United States, SI U. S. App. D. C. 386, 
159 F. 2d 777 (1947). 

A reading of the incidents referred to in the certificate of 
contempt clearly demonstrates that the appellant’s lan¬ 
guage and conduct was so disrespectful to the court as to 
fully justify the findings of contempt. Disrespect is no less 
offensive because it is prefixed by such phrases as “Your 
Honor”, “May it please the court”, etc. Neither are whole¬ 
sale disclaimers of contumacious intent an amnestv for 
offensive remarks to the court. And it is no answer to 
urge, as appellant does, that he was merely defending the 
interests of his client. The legitimate interests of Peckham 
quite plainly did not include insolence, disrespect, sarcasm 
and disobedience to the court. United States v. Landes, 97 
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F. 2d 378 (2d Cir. 1938); Rubin v. State, 192 IVis. 1, 211 
X. IV. 926 (1927). Nor can the appellant excuse his mis¬ 
behavior on the ground that he disagreed with the rulings 
of the court. It was his right to object, as Judge Holtzoff 
reminded him from time to time, and thus to preserve his 
points for review by this Court. Having done so, however, 

it was his dutv to submit to the determinations of the court 
* 

and to permit the trial to proceed without unnecessary in¬ 
terruption. Sacher v. United States, 343 IT. S. 1, 9 (1952); 
Hallman v. United States, 1S2 F. 2d 880 (9th Cir. 1950); 
United States v. Bollenbach, supra; Harding v. McCullough, 
236 Iowa 556, 19 X. IV. 2d 613 (1945). 

It is in the light of these principles that both federal 
and state courts have uniformly held that it is contemptu¬ 
ous : 

a. To address the court in an insolent, sarcastic or other¬ 
wise disrespectful mannr. Maclnnis v. United States, 191 
F. 2d 157 (9th Cir. 1951); Laughlin v. Eicher, 79 U. S. App. 
D. C. 266, 145 F. 2d 700 (1944), cert . denied, 325 U. S. 866; 
United States v. Bollenbach, 125 F. 2d 458 (2d Cir. 1942); 
State v. District Court, 92 Mont. 94, 10 P. 2d 5S6 (1932). 

b. To repeat unnecessarily objections and motions for the 
purpose of interrupting and delaying the trial. State ex 
rel. Careg v. District Court, 110 Minn. 446, 125 X. IV. 1020 
(1910); State v. District Court, 76 Mont. 222, 246 Pac. 250 
(1926). 

c. To impute a lack of integrity to the judge. Sachcr v. 
United States, 1S2 F. 2d 416 (2d Cir. 1950); Maclnnis v. 
United States, 191 F. 2d 157 (9th Cir. 1951); In re Pryor, 18 
Kan. 72 (1877); Harding v. McCullough, supra; In re Wills, 
94 IVash. 180,162 Pac. 38 (1917). 

d. To disregard the court’s direction to cease arguing. 
United States v. Sacher, 182 F. 2d 416 (2d Cir. 1950); 
Jones v. United States, 80 U. S. App. D. C. 109, 151 F. 2d 
289 (1945); Waldman v. Churchill, 262 N. Y. 247, 186 
X. E. 690 (1933); In re Mindes, 88 N. J. L. 117, 95 Atl. 743 
(1915); Mahoney v. State, 33 Ind. App. 655, 72 N. E. 151 
(1904). 
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e. To disregard other directions of the court. Laughlin 
v. United States, 80 U. S. App. D. C. 101, 151 F. 2d 281 
(1945), cert, denied, 326 U. S. 777; United States v. Landes, 
97 F. 2d 378 (2d Cir. 1938); Holman v. State , 105 Ind. 513, 
5 X. E. 556 (1S86); People v. Andalman, 346 Ill. 149, 178 
N. E. 412 (1931). 

f. To make representations to the court which are made 
without knowledge of the facts or which are false. Clark 
v. United States , 289 U. S. 1, 63 S. Ct. 470, 87 L. Ed. 609 
(1933); Bowles v. United States , 50 F. 2d 848 (4th Cir. 
1931); In re Paris, 4 F. Supp. 878 (D. C. S. D. X. Y. 1933); 
Albano v. Commonwealth, 315 Mass. 531, 53 X. E. 2d 690 
(1944). 

g. To adhere to a line of examination excluded by the 
court. Hallman v. United Stales, 182 F. 2d 880 (9th Cir. 
1950); In re Carp, 165 Minn. 203, 206 X. W. 402 (1925). 

B. In Answer to Appellant's Version of the Facts. 

For the convenience of the Court, the Government shall 
adhere to the format employed by the appellant in con¬ 
sidering the various instances of contempt. 

Specification 1. On numerous occasions, he made insolent, 
insulting and offensive remarks to the court, and was guilty 
of gross discourtesy to the court. 

(1) June 4, 1952 (Tr. 13) (C. R. 419) (J. A. 7S-79). 

At the appellant’s direction, a subpoena had been served 
upon Mrs. Hodges, mother of the complaining witness, in 
Erie, Pennsylvania, requiring her presence in the District 
of Columbia for the purpose of testifying as a defense 
-witness. In response to the subpoena, she arrived in the 
District on June 1, 1952 (J. A. 79). On June 4, the trial 
court was informed that Mrs. Hodges, as the result of her 
forced absence from her home and six children, -was in 
financial difficulties (J. A. 75). At the suggestion of the 
prosecuting attorney, the appellant requested leave to call 
the witness out of turn (the Government had not at this 
time concluded its case). The request was granted and 
Mrs. Hodges took the witness stand. After answering sev¬ 
eral preliminary questions, she was asked to state the num- 
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ber of years the complaining witness had lived away from 
Erie. The prosecuting attorney’s objection to the ques¬ 
tion was sustained (J. A. 7S). She was then asked if she 
was before the court in response to a subpoena. The 
court, of its own motion, and quite properly so, excluded the 
question as being immaterial. Whereupon the following 
colloquy occurred: 

Mr. Otfutt: If your Honor please, if I am going to 
have interruptions like this, I don’t want to examine 
the witness at all. I want to examine this witness and 
I want to have free opportunity to present what I 
have. 

The Court: Now, you are getting insolent. 

Mr. Offutt: I don’t mean it insolently. 

The Court: You will have to conduct your examina¬ 
tion within the framework of the rules of evidence as 
the Court construes them. Now, proceed. 

Mr. Offutt: Well, I will have to wait until I present 
my case. 

The Court: You may proceed now. 

Mr. Offutt: Are you ordering me to proceed? I 
would rather wait now until my case is over. 

The Court: I direct you to proceed. 

Mr. Offutt: May I object to being ordered to proceed 
at this time? (J. A. 79) 

There was no occasion for the gross impertinence which 
the appellant showed the court in this instance. It was the 
function of the court to rule upon the propriety of the ques¬ 
tions propounded to the witness, and the obligation of the 
appellant to abide by the ruling. It is to be noted that 
appellant’s tirade had absolutely no relationship to the 
accuracy of the ruling in question. Further, the sugges¬ 
tion that he was being subjected to unwarranted interrup¬ 
tions has no foundation in the record. 

(2) June 4, 1952 (Tr. 16-17) (C. K. 422-423) (J. A. 81- 
82). 

During the course of his examination of Mrs. Hodges, the 
appellant asked the witness when she had first discussed 
the Peckham case with him. Before a response was made, 
the court announced that it would not permit the disclosure 
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of any conversation between the witness and the appellant. 
The appellant, apparently realizing the impropriety of his 
action, withdrew the question (J. A. 79). Shortly there¬ 
after, however, he posed, substantially, the same question, 
but in a somewhat different form. An objection was im¬ 
mediately interposed by the prosecutor and sustained by 
the court. The appellant then stated in open court: 

If Your Honor please, I object to Your Honor rais¬ 
ing your hand and leaning forward and looking at 
the District Attorney before he makes an objection. 
(J. A. 81) 

The court called counsel to the bench and the following 
discussion transpired: 

The Court: Mr. Offutt, if you continue your insolent 
remarks, I am warning you now, at the end of this 
trial I will commit you to jail for contempt of court. 

Mr. Offutt: Didn’t Your Honor do that? 

The Court: You have no right to address questions 
to the Court. Out of kindness to you I am warning 
you that if you persist in your unethical and discourte- 
out conduct I shall send you to jail at the end of this 
trial. I shall not fine you, I shall send you to jail. (J. 
A. 81) 

That the appellant’s attack upon the court’s integrity 
was wholly unjustified is plainly reflected in the judge’s 
characterization thereof. Moreover, it is clear that ap¬ 
pellant’s objections to the court’s alleged gesticulations 
were not pursued in good faith. He seeks to sustain his 
action on the basis of this Court’s ruling in Billed v. United 
States, 87 U. S. App. D. C. 274,184 F. 2d 394 (1950), where 
it was said, at p. 282: 

It is our view that if the intonations and gestures 
of a trial judge are erroneously detrimental to a de¬ 
fendant in a criminal case it is the duty of counsel to 
record fully and accurately, at the time and on the 
record, although not in the hearing of the jury, what 
has transpired. 

While appellant professed in the trial court, and pro¬ 
fesses now, to understand the holding of the Billed case, he 
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deliberately violated a fundamental requirement enunciated 
therein, i.e., that objections to the intonations and gestures 
of the trial judge are to be made out of the jury’s presence. 
The appellant neither sought nor was denied the oppor¬ 
tunity to approach the bench for the purpose of placing his 
objection on the record. To have questioned the court’s 
integrity in this fashion was demonstrably insolent and re¬ 
veals the true purpose surrounding the incident, namely, 
to disrupt the trial proceedings. 

The basic mendacity exhibited by appellant throughout 
the trial is clearly reflected in the following answer to the 
court’s condemnation of his action: 

Mr. Offutt: I don’t mean it as a discourtesy. Judge 
Stephens said we should put these things in the record 
as they happen, and I saw Your Honor did it yester¬ 
day, you screamed so and you jumped forward and I 
thought you had said something. (J. A. SI) 

Yet, only a few minutes before the above statement was 
uttered, the appellant averred that he had not theretofore 
observed the court indulging in untoward mannerisms (J. 
A. 75). The fact of the matter is that the appellant was 
engaged in an unholy scheme to arouse the ire of the trial 
judge in the hope that by so doing the orderly disposition 
of the trial could be prevented. 

(3) June 4,1952 (Tr. 291) (C. R. 52S) (J. A. 113-114). 

This incident of the trial, while innocous appearing on 
the face of the record, is, when viewed in the light of the 
environment under which it occurred, illustrative of the 
appellant’s persistent insolence to the court. 

The evidence at trial showed that an abortion had been 
performed on Mrs. Ott on January IS, 1952. Complications 
developed as the result of such abortion, requiring her hos¬ 
pitalization in Mt. Alto Veterans Hospital. The attend¬ 
ing physician was Dr. Kilpatrick. He was called as a 
Government witness and testified that in his opinion Mrs. 
Ott was at the time in question suffering from “peritonitis 
secondary to an induced abortion.” (R. 510). On cross- 
examination, Dr. Kilpatrick testified that his diagnosis was 
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based in part upon the medical history obtained from Mrs. 
Ott at the time of her admission to the hospital (J. A. 108). 
Appellant then asked the doctor to read from the pertinent 
portions of the history. This he commenced to do, but was 
so frequently interrupted and badgered by appellant that 
the court instructed counsel to make no further interjec¬ 
tions until the answer had been completed (J. A. 110). 
The appellant interposed two objections to the court’s in¬ 
structions, both of which were wholly unwarranted: (1) he 
objected to the court conducting the interrogation of Dr. 
Kilpatrick (J. A. 110), which was not a fact: (2) he ob¬ 
jected to the court restricting him in his cross-examination 
(J. A. Ill), which also was not a fact, the court merely 
seeking to permit the doctor to answer the question which 
had been asked by the appellant himself. Subsequently, at 
a bench conference relating to a different matter, appel¬ 
lant renewed the above objections, although they were 
firmly entrenched as part of the record (J. A. 113). The 
obvious purpose of this action was to arouse the indigna¬ 
tion of the court. That the court wisely refused to be en¬ 
trapped does not minimize the insolence involved or raakp 
the offensive conduct less invidious. 

(4) June 4, 1952 (Tr. 297) (C. R. 534) (J. A. 115). 

Prior to trial the appellant, in some way not made en¬ 
tirely clear, gained access to the hospital records pertain¬ 
ing to Mrs. Ott (J. A. 116). He had made detailed notes 
of the information contained in the records, and at the 
time of trial, was more familiar with the contents thereof 
than the individual who produced them in court—Dr. Kil¬ 
patrick. Appellant employed this familiarity with the rec¬ 
ords as a means of (1) harassing and confusing the witness 
Kilpatrick, and (2) expanding the legitimate scope of cross- 
examination (J. A. 107-123). Dr. Kilpatrick, mindful of 
the court’s instruction to confine his testimony to those 
portions of the record upon which he had based his diag¬ 
nosis, attempted, unsuccessfully it is admitted, to resist 
the appellant’s unscrupulous efforts to the contrary. Such 
resistance aggravated the appellant and caused him to 
speak offensively to both the witness and the court. While 
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the appellant's tone of voice is not, of course, reflected by 
the cold record, his characteristically discourteous attitude 
has been preserved by the trial court's comments thereon, 
as follows: 

The Court: What is your question? 

Mr. Offutt: I asked [Dr. Kilpatrick] to read that 
which he took into consideration, of the progress notes, 
on January 18, 1952, and that is what he is now read¬ 
ing from, those progress notes. 

The Court: What is your point? 

Mr. Offutt: I want him to read what is there, and he 
wants to ask the Court whether he should read what 
is there, but he had previously said he read them and 
considered them. 

The Court: Don’t be so nervous. 

Mr. Offutt: I understand—I beg your pardon; I am 
not nervous. 

The Court: I think you will have to change your 
tone. 

Mr. Offutt: I don't mean it. (J. A. 115) 

(5) June 5, 1952 (Tr. 45) (C. R. 610) (J. A. 133-134). 

Dr. Kilpatrick testified that, after having discovered 
that an induced abortion had been performed upon Mrs. 
Ott, he advised her that it would be in her best interest 
to divulge the name of the abortioner. The advice was 
accepted and Peckliam named as the culprit. When on 
cross-examination the appellant asked the doctor “Why 
would it be to her best interest—”, the question was ex¬ 
cluded by the court. Nevertheless, the appellant's next 
words were: “In what way could it be to her best interest, 
would you explain to the jury?” Again the question was 
excluded by the court. In his typical insolent fashion, how¬ 
ever, the appellant continued to press the point: 

Mr. Offutt: I haven’t even said the question yet, 
Your Honor. Can I finish the question? Can I get the 
question in? 

The Court: Make it short, please. 

Mr. Offutt: I wanted to get the question the way I 
want to ask it and then have Your Honor rule on it. 
May I do that? 

The Court: I am going to exclude the question. 
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Mr. Offutt: I haven’t asked it—all right, sir. May 
I make a proffer of the question I want to ask? 

The Court: No. I am excluding it. You have gone 
far enough for me to see what the question is going 
to be. (J. A. 133) 

It is apparent that the above incident was designed merely 
to obstruct the orderly progress of the trial. The question 
he desired to ask the witness had been made a part of 
the record and its propriety ruled upon by the judge. There 
was no occasion to pursue the matter further, as the appel¬ 
lant did, in utter disregard of the court’s orders. 

(6) June 5, 1952 (Tr. 138) (C. R. 672) (J. A. 146). 

Following the luncheon recess on June 5, the appellant 
approached the bench and, after discussing the matter for 
which he had requested a conference, stated: 

Now*, one other thing: If your Honor please, I move 
for a mistrial, as I was making a motion at the close 
of today’s session before the noon recess, w'hile I w’as 
in the middle of the motion, Your Honor stood up, 
left the bench, and waved your hand and motioned 
me to stop, in the presence of the jury. (J. A. 146) 

This statement was far more than impertinent—it W'as 
palpably false. An examination of the record discloses 
without question that the appellant was not “in the middle 
of the motion” at the termination of the morning session. 
Indeed, there was no motion before the court at the time in 
question. 28 

28 When the court recessed for the morning, the appellant was engaged in 
the cross-examination of the Government witness Christenson. A portion of 
that examination and the manner in which the proceedings were suspended arc 
recited below: 

Q. Where were you working then? 

A. At Riggs. 

Q. How much did you make there? 

A. Well, because of the hours I worked I varied. It came to something 
like $60 a week. 

Q. Was any of this money the proceeds of the bad checks you passed? 
The Court: Just a moment. I am going to exclude that. You have 
a right, as you did, to ask the witness concerning any prior convictions, 
but that is as far as you may go along that line. 
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(7) June 5, 1952 (Tr. 194) (C. B. 72S) (J. A. 154-155). 

The appellant’s effort to overcome the Government’s evi¬ 
dence against Peckham was directed primarily to the tech¬ 
nique of maligning or corrupting the individuals who sup¬ 
plied it. It can be generally presumed that in an abortion 
case the chief Government witnesses are vulnerable to such 
an attack. This case provided no exception, and the wit¬ 
ness Christenson was a fit subject. He admittedly had 
been living with Mrs. Ott and was undoubtedly responsible 
for one of her unexpected pregnancies. At the time of 
trial he was confined to the District of Columbia jail, serv¬ 
ing a sentence for passing a series of bad checks (R. 645). 
On June 4, Christenson was called for the first time as a 
Government witness. On the evening of that day the ap¬ 
pellant sought to interview him at the jail. On June 5, 
the prosecuting attorney on redirect examination proceeded 
to question Christenson with regard to his meeting with 
appellant. Offutt obviously preferred that his nocturnal 
relationship with Christenson be not disclosed. Conse¬ 
quently he objected vigorously to the prosecutor’s questions 
directed to this circumstance. Although the objection was 
overruled, the appellant frantically persisted in interrupt¬ 
ing the examination, and decorum was not re-established 
until the court ordered him to resume his seat under threat 
of force. This episode is illustrative of the open warfare 
which the appellant conducted against the court through¬ 
out the trial, and was manifestly unjustified. His objection 
had been ruled on and there was no occasion for him to 
speak further. 

(8) June 6, 1952 (Tr. 235-236) (C. R. 770-771) (J. A. 
157-158). 

Police Officer Sullivan—the officer who arrested Peckham 
in connection with the instant case—testified on cross- 


We are going to suspend at this time. 

Gentlemen, during the luncheon recess I have to attend an executive 
meeting of the Judges of the Court, and for that reason, instead of 
recessing until the usual time, we are going to recess until 2:00 o’clock. 

(Thereupon, at 12:30 o’clock p. m. the trial was recessed until 2:00 
o’clock p, m. (R. 669). 
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examination, in response to questions propounded by tlie 
appellant, that Peckham, shortly after his arrest and while 
still in his home, directed his brother to call the appellant 
for aid (R. 764). Six transcript pages later, appellant was 
still in the process of eliciting the same answer from the 
witness. The court quite properly foreclosed further ex¬ 
amination of the subject. Whereupon, the appellant ac¬ 
cused the court and prosecutor of undue interference with 
his cross-examination. The accusation was unwarranted, 
for the record establishes, as the court explained, that the 
interrogation was irrelevant and repetitious. This inci¬ 
dent would never have occurred had the appellant abided 
by the ruling of the court when originally announced. The 
appellant’s disclaimer of discourteous conduct in this in¬ 
stance, as was charged by the court, typifies the technique 
employed by him throughout the trial, i.e.. to be insolent, 
disrespectful, etc., and then persist in maintaining that 
there was no intent involved in such activity. 

(9) June 6, 1952 (Tr. 255-256) (C. R, 790-791) (J. A. 
160-162). 

The Government’s first witness in this case was Mrs. 
Ott. After having concluded her testimony, she remained 
in the courtroom as a spectator. When Mrs. Hodges was 
subsequently called as a defense witness, appellant re¬ 
quested that Mrs. Ott be excluded from the courtroom. The 
court denied the request, explaining, in accordance with 
the uniform practice of the District Court, that witnesses 
who have testified, as distinguished from those who are 
about to testify, are permitted to observe the remainder of 
the proceeding. Despite the explanation—a needless one 
in the case of the appellant who has practiced before the 
District Court for more than ten years—the appellant re¬ 
newed his objection to the presence of Mrs. Ott at this stage 
of the trial, and the following discussion occurred: 

The Court: After her testimony is concluded, she can 
sit any place she likes. Any witness who has testified 
may remain in the courtroom as a spectator, and the 
mere fact the witness may be called for rebuttal is no 
reason for the Court not permitting the witness to re- 
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main. We were over that yesterday, Mr. OfFutt. Please 
don’t repeat it. 

Mr. OfFutt: I object to the long speeches about it, 
your Honor; I just made an objection and I asked your 
Honor to rule o-n it, that y s all. 

The Court: You object to what? 

Mr. OfFutt: I object to- 

The Court: You object to what? 

Mr. OfFutt: I object to the long dissertation about it. 
I made no argument; your Honor has not permitted 
me to make any argument, and I merely object to Mr. 
McLaughlin- 

The Court: I think you are getting very discourteous 
to the Court. 

Mr. McLaughlin: May I say for the record, your 
Honor, in view of your Honor's ruling the other day 
in regard to the witness, that Mr. OfFutt’s attitude of 
raising the question at this time is just to attract the 
attention of the jury to Mrs. Ott; that’s all. It is just 
for an ulterior motive. (J. A. 161-162) 

This incident, accurately described by the prosecutor, 
displayed the appellant’s conspicuous disrespect to the 
court and his total lack of appreciation of the manner in 
which an attorney is expected to address a court. More¬ 
over, the renewal of this issue can only be attributed, in 
view of the court’s initial ruling thereon, to consummate 
bad faith on the part of the appellant. 

(10) June 9, 1952 (Tr. 403-404) (C. R. 939-940) (J. A. 
179-ISO). 

The appellant subpoenaed certain Parole Board records 
pertaining to George Christenson. The court ruled the 
records to be of a confidential nature and refused to permit 
a disclosure of their contents. Following this ruling, the 
appellant was permitted to make a profFer as to what he 
hoped to prove by these records. He indicated that the 
records would show that Mrs. Ott had represented herself 
to be the common-law wife of Christenson, although the 
latter was married to another woman, and that she had 
professed her fidelity to Christenson at a time when she 
was actually living with another man. (J. A. 177-179). The 
court held that the proposed evidence was irrelevant to 
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the issues of the case and intended only “to besmirch un- 
necessarily and subject to adverse publicity persons who 
testified as witnesses in this court.” (J. A. 179). The appel¬ 
lant stated, however, that the evidence was offered to show 
fraud. The court rejected this theory. Appellant, demon¬ 
strating his complete lack of sincerity in the matter, then 
stated that the evidence was to be used to impeach credi¬ 
bility. The latter theory was also rejected and counsel 
were directed to return to the trial table. The matter should 
properly have been concluded at this point. Appellant, 
however, determined not to leave the scene wholly dissatis¬ 
fied, reverted to his ubiquitous personal attack upon the 
judge, proclaiming that the latter was engaged in effecting 
unwarranted gesticulations and mannerisms. The gross 
insolence of the appellant, his calculated disobedience and 
utter lack of integrity in this instance is clearly reflected in 
the record (J. A. 179-180), from which we quote: 

The Court: You may go back to the counsel table. 

Mr. Offutt: Yes, sir. If the Court please, I must 
again object to Your Honor making gestures and man¬ 
ners up here. Your Honor very clearly shows 
some- 

The Court: You have been very discourteous to the 
Court throughout this trial, and you have forfeited 
the right to that courteous treatment which this Court 
extends to all members of the Bar. 

Mr. Offutt: I have never been discourteous, Your 
Honor. 

The Court: Yes you have. 

Mr. Offutt: I want the record to show that I claim 
Your Honor has gestured and you raised your voice 
from time to time, and right now Your Honor is raising 
your voice, and I object to it. 

Mr. McLaughlin: Your Honor is not raising his voice 
at this time. 

Mr. Offutt: When I say Your Honor is raising his 
voice, and I have people out here in the court here 
telling me they can hear what Your Honor says, and 
I have the names of some of them. 

The Court: I have to say things in open court some¬ 
times. 

Mr. Offutt: But I object to it. I object to your 
raising your hands. 
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Mr. McLaughlin: May I say that the defendant’s 
attorney, Mr. Offutt, has started out right from the 
beginning of this case to be arrogant and obstinate with 
your Honor, and he has set out and planned and 
schemed for the purpose of trying to bait Your Honor 
into committing error in the case, and that has been 
his attitude throughout the entire case. 

The Court: Yes, and I shall deal with the matter at 
the end of the trial. 

Go back. 

Mr. Offutt: If Your Honor please, I move right now 
for a mistrial and I say that right now the jury can 
hear everything you say. They are leaning forward, 
you can see them, and I want the record to show it, 
and that is improper, Your Honor, and I move for a 
mistrial and I say to your Honor I object to Your 
Honor and the District Attorney, he has raised his 
voice too—right now. 

The Court: Go back to counsel table. 

Mr. Offutt: And I object, Your Honor. 

The Court: Go back to the counsel table or I will 
have the Marshal put you there. 

Mr. Offutt: I object. 

The above incident illustrates, in compendium form, the 
abomination which permeated the appellant’s conduct 
throughout the trial. It describes his despicible insolence, 
it places on the record his calculated disobedience to the 
court’s orders, it reveals the falsity of his charges against 
the trial judge, and it exposes his pernicious effort to wreck 
the trial. On the other hand, this incident confirms the 
determination of the trial judge to maintain the dignity af 
the court and at the same time to prevent the fructifica¬ 
tion of the appellant’s infamous plot. The fact that the 
judge at times compromised his position in regard to the 
first objective in order to ultimately achieve the second, 
demonstrates, we submit, a manifest devotion to public 
office. 

(11) June 9, 1952 (Tr. 490) (C. R. 1026) (J. A. 196-197). 

Mrs. Ott had been hospitalized at various times between 
1945 and 1952 in either Mt. Alto Hospital or the Bethesda 
Naval Medical Center. The appellant subpoenaed her 
clinical records from both medical institutions (R. 504, 


197). The Mt. Alto records were referred to extensively 
by Dr. Kilpatrick oil both direct and cross-examination be¬ 
fore it was realized by the court that Mrs. Ott had not been 
given the opportunity to either claim or waive her privi¬ 
lege with respect to the disclosure of this admittedly con¬ 
fidential material. 29 The records, having already been 
exposed to view in substantial part, however, the question 
was in actuality academic, and the court ruled that their 
use would be permitted for whatever relevant purpose 
they might serve. (R. 527.) Appellant was in accord with 
this ruling, but, realizing that the court had perhaps 
inadvertently erred in the matter, to the defendant Peck- 
ham’s advantage, of course, he determined to capitalize 
on the situation, if he could. The opportunity arose when 
Mrs. Ott was called as a witness for the defense in the 
later stages of the trial. Appellant imediately commenced 
to question the witness as to whether, given the oppor¬ 
tunity, she would have permitted her hospital records 
to be used in the trial. The court ruled such questions to 
be irrelevant and incompetent. In flagrant disregard of 
the ruling, this line of examination was directly pursued 
in the appellant’s following four questions, despite the 
court’s urgent demands to the contrary. (J. A. 195-196.) 
Having thus created an incident by his uncalled for con¬ 
duct, the appellant in characteristic fashion proceeded to 
attack the conduct of the judge. The appellant’s indecent 
attitude is reflected in the following colloquy: 

Mr. Offutt: Now, if your Honor please, I object to 
your raising your voice at me and shaking your hand 
in that fashion, and appearing to reprimand me. 

The Court: Well, you have to behave yourself in 
accordance with proper professional ethics. 

Mr. Offutt: I submit that is proper, and there is 
no justification for your Honor to raise your voice 
and gesture in that way, and reprimand me in front 
of the jury. 

29 Of course, only Mrs. Ott and the Government were prejudiced, if preju¬ 
dice there was, by the apparent oversight on the part of the court in failing 
to settle preliminarily the status of the medical records. The appellant had 
subpoenaed the records and they formed an integral part of his case. 



The Court: I will do it even more severely,- 

Mr. OfYutt: And I move for a mistrial, your Honor. 

The Court (Continuing): —when you are using your 

improper practices. 

Mr. Offutt: I move for a mistrial, and I say it is 
perfectly proper for me to ask questions that 1 think 
are proper. 

The Court: Motion denied. I am not going to have 
this witness or anv witness badgered the wav vou have 
been badgering witnesses. 

Mr. Offutt: I object to that and move that that is 
not in accordance with the record, your Honor, and I 
submit I have not badgered this witness, and I have 
a right to ask if she is claiming privilege. Your Honor 
said she did, and she has a right to privilege. (J. A. 
196-197) 

(12) June 10,1952 (Tr. 538) (C. R. 1075) (J. A. 210-211). 

As has been heretofore noted, the appellant subpoenaed 
Mrs. Hodges, the mother of the complainant, as a defense 
witness. At the conclusion of her testimony on June 4, 
the court charged appellant with having abused the process 
of the court in calling this witness. The appellant did not 
deny the charge, but stated that Chief Judge Laws had 
authorized the use of the subpoena process in this instance. 
(J. A. 106.) Subsequently, on June 10, the appellant stated 
that he would prove by the record that such authorization 
had in fact been given by Judge Laws, although this issue 
was irrelevant to anything then before the court. The 
trial judge stated that he would not permit the appellant 
to read from the transcript in question, but that it might 
be offered in evidence. The statements which followed the 
court's ruling eloquently describe the contumacious conduct 
of the appellant: 

Mr. Offutt: Your Honor, this was a hearing before 
Judge Laws- 

The Court: No. 

Mr. Offutt (Interposing): And I am offering that. 

The Court: No. I have made my statement and I 
invite no response to it. 
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Mr. Offutt: May I make an objection to Your Honor’s 
statement, please? 

On page 2 of that transcript of proceedings- 

The Court: The Court will take judicial notice of 
the transcript of anything in this case. You may show 
that to the Court, if you will, because I haven’t got 
a copy of it. 

Mr. Offutt: Oh, all right. It is page 2, and also- 

The Court: I notice it is very short. Hand it to the 
Clerk and I will read all of it. Hand it to the Clerk. 

Mr. Offutt: All right, Your Honor. 

The Court: Hand it to the Clerk. 

Mr. Offutt: I want to refer to page 4, Your Honor— 
I object to Your Honor raising your voice and shout¬ 
ing in that w^ay you just did. 

The Court: You are getting insolent again. 

Mr. McLaughlin: If Your Honor please, may I state 
for the record that your Honor asked him for the 
transcript and he deliberately withheld it from Your 
Honor. 

The Court: Your conduct is contumacious. 

Mr. Offutt: I respectfully move for a mistrial, your 
Honor, on the basis that Your Honor’s attitude and 
conduct is prejudicial. 

The Court: I think wiiat you are trying to dc 
throughout this trial is to create an episode which 
will cause a mistrial, and this is something I shall 
not permit, because that is not in the interest of jus¬ 
tice. (J. A. 210-211) 

(13) June 10, 1952 (Tr. 555) (C. R. 1092) (J. A. 216- 
217). 

William Jones, one of the several men with w*hom the 
complainant had apparently lived during the pertinent 
period of time involved in this case, w’as called as a de¬ 
fense witness. In keeping with his usual practice, the ap¬ 
pellant endeavored to use this witness to pry into the un¬ 
fortunate, but wholly irrelevant, private life of Mrs. Ott 
(J. A. 181-184, 213). When, in pursuance of this objective 
his manner toward the witness became menacing, the ap¬ 
pellant was directed to desist. Rather than acquiescing in 
the court’s order, he replied, “If Your Honor please, I 
object to Your Honor interrupting me like this; it diverts 
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my attention.” (J. A. 216). This was plainly an insolent 
and unwarranted remark. 

(14) June 10, 1952 (Tr. 5S6) (C. R. 1123) (J. A. 223). 

The appellant at this point was examining his witness, 

Jones, with respect to matters utterly irrelevant to the 
case. As each question was asked an objection was inter¬ 
posed by the prosecutor and sustained by the court. On 
one such occasion, immediately after an objection had been 
sustained, the following occurred: 

Mr. OfFutt: I object to you looking over at counsel 
when I ask the question and then Mr. McLaughlin 
stands up. 

The Court: I think that is an insolent remark. 

Mr. Offutt: Sir? 

The Court: I think that is an insolent remark, and 
a contumacious remark. 

Mr. Offutt: Your Honor looked over here. I want 
the record to show that, Your Honor. 

The Court: I say you are contumacious and insolent. 
Don’t repeat that conduct? (J. A. 223) 

The outrageous nature of the appellant’s accusation 
against the integrity of the court is clearly manifested in 
the judge’s response thereto. Throughout his brief, ap¬ 
pellant attempts to justify his attacks upon the court by 
asserting that when such attacks were made their efficacy 
was not denied by the trial judge ( e.g ., Br. 46). Accepting, 
for the moment, the validity of the argument, we suppose 
the appellant would also agree that his failure to deny, 
as in this instance, the court’s charge of insolence and con¬ 
tumacious conduct establishes the verity thereof. Putting 
aside this falacious argument, it is to be noted that the 
court’s reaction to the appellant’s charge here constitutes 
as vigorous a denial of its truth as it is possible to imagine. 

(15) June 10,1952 (Tr. 617) (C. R. 1154) (J. A. 229-230). 

Mrs. Steerman, a former landlady of Mrs. Ott, was called 

as a defense witness. She was but one of a line of witnesses 
—in this instance a willing witness—called to drag Mrs. 
Ott and her reputation through the muck and mire. (See 
Gov't. Br. in Peckham v. United States, pp. 7-10). During 
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the course of the examination, and preparatory to a par¬ 
ticular line of questioning, the appellant attempted to hand 
to Mrs. Steerman, for her edification, a statement given to 
police officials by Mrs. Ott, relative to the latter’s associa¬ 
tion with Peckham. The absurdity of such a tactic was as 
readily apparent as the remarks of appellant which fol¬ 
lowed the court’s intervention were contumacious: 

The Court: You may not use [the statement] in con¬ 
nection with this witness. 

Mr. Offutt: May I ask my question before an ob¬ 
jection is made and not be interrupted? 

The Court: You may not show that to the witness. 

Mr. Offutt: May I ask my question before an ob¬ 
jection is made and not be interrupted? (J. A. 230) 

(16) June 10, 1952 (Tr. 631) (C. R. 1168) (J. A. 230- 
231) 

The record shows that the complaining witness, upon 
learning that appellant intended to call her mother as a 
defense witness, phoned him from police headquarters 
and asked him to explain this outrageous maneuver. Sub¬ 
sequently, the prosecutor was called as a defense witness 
and asked if he knew of this phone call. The prosecutor 
stated that he had no knowledge of this circumstance, that 
on the day of its occurrence—a Sunday—he had gone to 
Church and then to a ball game. Whereupon, the following 
occurred: 

Mr. Offutt: I move to strike that out, and I object to 
Your Honor smiling. 

The Court: You are insolent, Mr. Offutt; that is an¬ 
other case of insolence. 

Mr. Offutt: I merely want it on the record. I sub¬ 
mit I am entitled to have the question answered, and 
not be facetious with me, because I am serious about 
this. 

The Court: I think this was a serious answer. He 
answered you what he did during the day. (J. A. 231) 

This insolent reflection on the integrity of the court is 
representative of the technique employed by appellant con¬ 
tinuously throughout the trial. 
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Specification 2. On numerous occasions, he persisted in 
repeating questions, previously excluded by the court, in 
order to evade the court's ridings, in spite of admonitions 
by the court to the contrary. Many of these questions were 
obviously intended to besmirch a witness. 

(17) June 3,1952 (Tr. 189-191) (C. R. 252-254) (J. A. 54- 
55). 

George Christenson played a rather significant role in 
the abortion performed on Mrs. Ott in May, 1951. Accord¬ 
ing to the testimony of Mrs. Ott, he had accompanied her 
to Peckham’s office at the time the offense "was committed 
(R. 74), and subsequently assisted her at the time the 
fetus was passed (R. 94). On cross-examination, appel¬ 
lant asked Mrs. Ott what Christenson had said when in¬ 
formed that she intended to contact Peckham relative to 
the abortion. At this point the court stated in unmistak¬ 
able terms: “Just a moment, I am going to exclude what 
George Christenson said.” The appellant next asked Mrs. 
Ott: “Had George told you that he objected to it [the abor¬ 
tion]?” (J. A. 54.) Again, the trial court stated that it 
would not permit statement of Christenson to be admitted 
in evidence through the testimony of Mrs. Ott. Appar¬ 
ently concluding that the court meant what it said, and yet 
determined to get Christenson’s reaction to the proposed 
abortion before the jury at this juncture, the appellant 
employed a different tack, i.e., he introduced the reaction 
of Christenson through his own testimony. 

Q. [Offutt]: You said that George objected to it. 

When did he object to it? Give us the date. (J. A. 
55) 

This circumvention of the court’s explicit ruling was inex¬ 
cusable. 

(IS) June 3, 1952 (Tr. 200-202) (C. R. 263-265) (J. A. 
56-5S). 

The appellant continued to persist in injecting, through 
Mrs. Ott, Christenson’s activities surrounding the abortion 
into the trial, despite the court’s directions to the con- 
trarv. 

V 
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(19) June 3, 1952 (Tr. 225) (C. R. 288) (J. A. 59). 
During the cross-examination of Mrs. Ott, the appellant 

asked the following question: “Didn’t you testify yester¬ 
day that you talked to Lieutenant Ernst and told him that 
I was following you and harassing you?” The court inter¬ 
posed at this point, stating that “I am not going to per¬ 
mit the question to be reopened, because that subject has 
been exhausted. ...” The next four questions of the ap¬ 
pellant were: 

Didn’t you tell him some of the facts in this case— 
Lieutenant Ernst? 

• **•##•*•* 

Did you tell him what the case was about ? 

• ##•**•#•# 

Did anyone else discuss the facts, any of the facts, 
in this case with Lieutenant Ernst, to your knowledge ? 

Didn’t Lieutenant Ernst call somebody, in your pres¬ 
ence, and ask about this case, when you went to see 
him? (J. A. 58-59) 

• **•**•#•* 

The unwillingness of the appellant to abide by the spe¬ 
cific directions of the court is clearly apparent, as reflected 
in the judge’s admonition: 

Now, I told you that 1 will not permit another ques¬ 
tion asked about that conference because you exhausted 
the entire field yesterday and I suggest to you that you 
must not transgress my ruling. (J. A. 59) 

The appellant’s response, viz., “All right, sir,” does not 
indicate an attitude of cooperation, but rather a recogni¬ 
tion that he was in fact in violation of the court’s ruling. 
(J. A. 58-59) 

(20) (Tr. 260W) (C. R. 348) (J. A. 59-60). 

(21) (Tr. 260-Z) (C. R, 352) (J. A. 62). 

These cited instances of contemptuous conduct shall be 
discussed in connection with Specification 7, infra. 

(22) June 4, 1952 (Tr. 21) (C. R. 427) (J. A. 84-85). 
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During the early stages of appellant’s examination of 
Mrs. Hodges, the following occurred: 

Q. [Offutt]: When did you first talk with me about 
this case—anything at all? 

The Court: I am going to exclude- 

Mr. Offutt (Interposing): I will withdraw the ques¬ 
tion. 

The Court (Continuing): —anything as to any con¬ 
versation between you. 

Mr. Offutt : I am not asking for the question. I have 
withdrawn the question, when did she first talk to 
me. 

The Court: I think it is immaterial, Mr. Offutt. You 
examine the witness concerning any matters relevant to 
this case. (J. A. 79) 

Thus, there can be no doubt that any testimony as to con¬ 
versation between the appellant and Mrs. Hodges had been 
excluded, and the appellant had so acknowledged. (J. A.. 
79.) Yet, shortly thereafter the same question was asked of 
the witness: 

Q. When was the first time that you saw me or talked 
to me after you came to Washington? (J. A. 85) 

Again the court explained that any conversation between 
the witness and appellant was inadmissible. Despite the 
ruling, the very next question of appellant was: 

Q. Will you state whether or not, as a result of that 
conversation with your daughter, and subsequent con¬ 
versations, you did not talk with me about this case? 
(J. A. 85) 

The above incident is but another illustration of the ap¬ 
pelant’s unwillingness to abide by the rulings of the court. 

(23) June 4, 1952 (Tr. 322-323) (C. R. 559-560) (J. A. 
122-123). 

Prior to trial, the appellant had been permitted by the 
hospital authorities to read the medical records of Mrs. 
Ott. The notes which were taken with respect to the in¬ 
formation contained in these records, formed the primary 
basis of the questions which he directed to Dr. Kilpatrick 
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on the witness stand. It will be recalled that the court had 
restricted exposure of the records to those portions upon 
which the doctor placed reliance in arriving at his diag¬ 
nosis. The appellant evaded this ruling of the court time 
after time. (See pp. 45-46, supra. (J. A. 119-120). The 
following incident in the examination of Dr. Kilpatrick 
illustrates full well the appellant’s flagitious disregard of 
the specific instructions of the court: 

Q. Didn’t the patient become highly upset and 
nervous ? 

A. Yes—according to the records. I didn’t see her 
when she was in that state. 

Q. Didn’t you base your opinion and your treatment 
upon this patient by relying on those entries in the 
record? 

A. No, not entirely. 

The Court: Just a moment. I allowed this witness, 
or I allowed you to examine this witness concerning 
those portions of the record which he used in arriving 
at his diagnosis. You are not entitled to read contents 
of other portions of the record of Mount Alto Hospital. 

By Mr. Offutt: 

Q. Did you not, Dr. Kilpatrick, in connection with 
the treatment of this patient, study the entire chart 
of this case to know about the patient? 

A. Yes. 

Q. And did you not, in comiection with that study 
of the chart of the patient, read that the patient had 
been treated in a psychiatric ward in 1950, sir? 

The Court: Just a moment, I am excluding that. 
That is not proper cross-examination. I told you that 
only those portions of this file are available to you 
and open to you, which this witness used in arriving 
at his diagnosis. 

On direct examination he wasn’t asked to testify as 
to the course of treatment that he gave to his patient, 
and you may not examine those portions of the file 
-which relate to treatment. He was only asked to give 
his diagnosis. (J. A. 122-123) 

(24) June 5, 1952 (Tr. 25) (C. R. 590) (J. A. 129-130). 

At another point in the cross-examination of Dr. Kil¬ 
patrick, the latter was asked if he had spoken to the prose- 
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cutor prior to trial. The doctor answered in the affirma¬ 
tive. (J. A. 129.) He was then asked if the discussion 
involved Mrs. Ott. The doctor replied in the negative. He 
was then again asked if he had discussed the case with the 
prosecutor prior to trial. The court reminded the appellant 
that the latter question had already been asked and an¬ 
swered. The appellant responded to the court in these 
terms: 

Hr. Offutt: Its very difficult to keep my power of 
thought—I don’t remember what I asked—I don’t mean 
to. Your Honor, I am sure. 

The Court: I remember what you have asked him; 
you, yourself, should certainly be able to remember 
what vou asked him. 

90 

Mr. Offutt: Well, I am sorry if my memory isn’t as 
good as your Honor’s, sir. (J. A. 130). 

The trenchant insolence of the appellant’s rejoinder was 
unwarranted, particularly in view of the fact that the sub¬ 
ject matter to which the court’s order to desist was directed 
had been the only topic of examination for some period of 
time. Appellant’s reliance on loss of memory to excuse 
his failure to comply with the court’s instructions could not 
possibly have been true. 

(25)'June 5, 1952 (Tr. 38) (C. R. 603) (J. A. 131-132). 

The appellant asked the witness Kilpatrick on cross- 
examination if a Dr. Paul Bender had at any time at¬ 
tended Mrs. Ott during her confinement in Mt. Alto Hos¬ 
pital as the result of the abortion of January 18, 1952. 
The court interjected, stating “you may not cross-examine 
this witness about what some other doctor did,” in view 
of the fact that such questions exceeded the scope of direct 
examination. The appellant’s defiance of the court’s order 
is demonstrated in the following excerpt: 

Bv Mr. Offutt: 

90 

Q. Tell us the names of all the doctors who had any¬ 
thing to do with the treatment of this patient while 
she was in the hospital? 

The Court: I shall exclude that question. 

Mr. Offutt: May I finish my question? 
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The Court: I think you did. 

Mr. Offutt: No, Your Honor, I didn’t; I am sorry. 

The Court: Very well; you may finish your ques¬ 
tion. 

Q. Continuing the question—from the date of her 
admission, January 18, 1952, until the discharge Feb¬ 
ruary 17, 1952? 

Mr. McLaughlin: I object to that, Your Honor. 

The Court: This question is excluded as beyond the 
scope of the direct examination. 

Q. Who saw the patient besides Dr. Burke , if any¬ 
one you know of, before? (Dr. Burke had not thereto¬ 
fore been mentioned) 

The Court: I have excluded that whole line of ex¬ 
amination. Don’t ask any more questions along tha. 
line. 

Mr. Offutt: May 1 know what line you are talking 
about so I won’t transgress it? (J. A. i.31-132) 

(26) June 5, 1952 (Tr. 52) (C. R. 617) (J. A. 135-136). 

This instance of contempt will be discussed in connection 

with Specification 7, infra. 

(27) June 5, 1952 (Tr. 121) (C. R. 655) (J. A. 144). 

In the earlier portions of his cross-examination, George 
Christenson admitted that he had from time to time held 
himself out to be the husband of Mrs. Ott, although such 
was not actually the case (R. 639-642). At a later stage 
of the examination this subject was renewed by the appel¬ 
lant. Whereupon the court indicated that the matter had 
been exhausted on a prior occasion. Appellant neverthe¬ 
less continued to pursue this line of questioning. 

(28) June 5, 1952 (Tr. 161) (C. R. 695) (J. A. 151-152). 

Throughtout the trial, the appellant endeavored to place 

before the jury the unsavory circumstances in the life of 
Mrs. Ott which had occurred prior to any relevant time 
involved in this case. The court warned the appellant 
time and time again to cease these offensive tactics. That 
the warnings were of no avail is illustrated by the follow¬ 
ing incident during the cross-examination of Christenson: 

Q. As a matter of fact, you did not try to convince 
her to have the baby at all; isn’t that right? 

A. No, that is not true. I tried it all the time. 
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Q. Didn’t you know that once before, from what 
she had—didn’t she tell you that once before she was 
to have a baby and she tried her best to stop from hav¬ 
ing a baby! 

A. No. 

Mr. McLaughlin: I object, your Honor. There is no 
such testimony. 

The Court: Objection sustained. 

Mr. McLaughlin: And I think my friend should be 
reprimanded. I object, your Honor. 

The Court: Objection sustained, while on cross- 
examination. Mr. Offutt, I remind you of the fact 
that I have excluded that matter two or three times 
during this trial, and I don’t want you to try to inject 
it again. (J. A. 151-152) 

It is of significance to note that Christenson’s association 
with Mrs. Ott related only to the first abortion for which 
Peckham was charged. 30 It follows, therefore, that appel¬ 
lant’s reference in the above-quoted examination to Mrs. 
Ott’s alleged attempt to abort herself at some former time 
necessarily must have related to an occurrence not relevant 
to this case. Thus the question did violate the express 
directions of the court, as the appellant well knew. 

(29) June 9, 1952 (Tr. 374) (C. R. 910) (J. A. 172). 

(30) June 9, 1952 (Tr. 3S2-3S3) (C. R. 91S-919) (J. A. 
173-174). 

During the confinement of Christenson in the District of 
Columbia jail he was able, in accordance with prison regu¬ 
lations, to send and receive messages from various per¬ 
sons, including Mrs. Ott. The procedure by which this was 
accomplished, and the contents of the messages were thor¬ 
oughly disclosed by Christenson on cross-examination (R. 
647-654). Subsequently, appellant called as a defense wit¬ 
ness one Paul Graff, the prison official in whose possession 
the messages in question were retained. The contents of 
the messages pertaining to Christenson were again ex¬ 
plored through this witness. The court permitted the ap¬ 
pellant to pursue this repititious examination until it be- 


30 Christenson was incarcerated in the District of Columbia Jail at the time 
Peckham performed the second abortion upon Mrs. Ott. 
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came perfectly obvious that there was no deviation in the 
testimony of the two witnesses. At this point he requested 
the appellant to terminate his questions in this respect. The 
appellant persisted, however, until the court was required 
to resort to forceful language, at which time appellant 
commenced his usual attack upon the conduct of the 
judge. This odious performance is set forth in part 
below: 


Mr. McLaughlin: When he recalled Christenson on 
the stand, he read those same notes. 

The Court: Yes. You are going over the same 
ground. You read the very same notes. 

##*#**•##* 

Q. [OfFutt]: On February 7, 1952 —and I will have 
to get this exhibit back so he can look at it, Your 
Honor— wasn’t there a telephone message request to 
Mrs. Ott which message ivas delivered, to this effect, 
“Tell her” - 

Mr. McLaughlin: I object. 

The Court: No, I am going to let him ask the ques¬ 
tion. Go ahead, proceed. (J. A. 172) 

By Mr. Offutt: 

Q. (Continuing) “Tell her that she has been granted 
permission for a special purpose visit tomorrow morn¬ 
ing, Saturday, at 10 a. m. Ask her if an indictment 
was returned today and, if so, on how many counts, 
a'nd “Wasn’t there a message to that one.” “Don’t 
know.” 

The Court: Just a moment. I shall not have you 
read the answer to that. 1 am going to exclude this 
as immaterial. 

• •••**•##* 

Mr. Offutt: Will vou let me read the last portion? 
“Will be”- 

The Court: No, you will not read any further. 

By Mr. Offutt: 

Q. Didn’t you on February 7, 1952, as a result of a 
telephone message — don’t state the message—from 
Mr. Christenson to Mrs. Ott, tell Mr. Christenson that 
Mrs. Ott would be out at the jail to see him about this 
case? 
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The Court: Now, don’t you understand my ruling 
that I have excluded that? 

Mr. Offutt: All right. 

The Court: Don’t you dare repeat questions in a 
different form after I have excluded them. 

Mr. Offutt: If Your Honor please, I am sorry to 
have to object to this, but I object to you raising your 
voice and shaking your hand at me in the presence 
of the jury. 

The Court: Yes, I am going to shake my finger at 
vou some more if you do not behave yourself. (J. A. 
*173). 

Mr. Offutt: Now, I submit I have a right to make 
this objection, Your Honor, and I am not doing any¬ 
thing to- 

The Court: You must behave yourself. 

Mr. Offutt: I object to Your Honor raising your 
voice and saying it, when I have done nothing to war¬ 
rant that. 

Mr. McLaughlin: That is a matter of opinion. 

The Court: You have not conducted yourself prop¬ 
erly, in my opinion, and you have not done it through¬ 
out this trial. (J. A. 172-174) 

The appellant’s flouting of the court’s directions is shown 
on the face of the record. 

(31) June 9, 1952 (Tr. 393-394) (C. R. 929-930) (J. A. 
174-176). 

Blanche Dobkin, rooming house proprietor, was called 
as a defense witness to testify that in 1951 she housed a 
Mr. and Mrs. Ott, the former being George Christenson, 
and the latter being the complaining witness. This fact 
was not in dispute. The complaining witness had so testi¬ 
fied (R. 170-171) on cross-examination. The court, there¬ 
fore, excluded this proposed repitition, but not without the 
usual struggle from the appellant, for which there was no 
excuse: 

Mr. Offutt: May I have an objection to that, Your 
Honor and then proceed? 

The Court: Yes, you have an objection to it, and 
the objection is overruled. 

Mr. Offutt: May I ask the next question to get the 
dates? 
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By Mr. Offutt: 

Q. Will you tell us the dates that the defendant’s— 
I have to get the name, first, in order to get the dates, 
Your Honor. I want to show the dates- 

The Court: I am excluding this line of inquiry. 

Mr. Offutt: May I have an exception to that, Your 
Honor? (J. A. 175-176) 

(32) June 9, 1952 (Tr. 402) (C. R. 938-939) (J. A. 178- 
179). 

The particular instance of contempt involved herein has 
heretofore been discussed in citation (10), pp. 50-52, supra. 

(33) June 9, 1952 (Tr. 410-411) (C. R. 946-947) (J. A. 
181-183). 

The meretricious relationship which existed between Mrs. 
Ott and William Jones had been introduced in evidence 
through the testimony of Mrs. Ott herself (R. 162-166). 
Jones was called as a defense witness to show the existence 
of the illicit relationship between himself and Mrs. Ott, 
as Mrs. Dobkin had been called to show a similar relation¬ 
ship between Christenson and Mrs. Ott. The exclusionary 
rule which had been applied only moments before in the 
latter instance vras equally as applicable, to the appellant’s 
knowledge, in the instance now under consideration. Never¬ 
theless, appellant proceeded defiantly forward, as the ex¬ 
amination of Jones demonstrates: 

Q. Did you know of any address where Mrs. Ott 
lived after 3935 Georgia Avenue, Northwest? 

A. Do you mean where she is living now? 

Q. Yes, sir, do you know that address? 

The Court: I do not see the materiality of that ques¬ 
tion, and I shall exclude it. 

• *****•*** 

Q. Were you present when she moved from 3935 
Georgia Avenue to 3009 Q Street, Northwest, when 
Mrs. Mary Lee Ott moved to that address? 31 

Mr. McLaughlin: I object to this as immaterial, Your 
Honor. 

31 Christenson and Mrs. Ott lived as husband and wife at 3935 Georgia 
Avenue, (R. 170-171); Jones and Mrs. Ott maintained a similar relationship, 
and at a different time, at 3009 Q Street (R. 162). 
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The Court: Objection sustained. 

Q. Did you actually move her things from that ad¬ 
dress 3935 Georgia Avenue? 

Mr. McLaughlin: I object to that as immaterial, 
Your Honor. 

The Court: Objection sustained. 
#*######** 

Q. Now, Mr. Jones, did Mrs. Ott hold herself out 
to be your wife and did you hold yourself out to be 
her husband to the landlady, Mrs. Steerman, at 3009 Q 
Street, Northwest, when she moved into that house? 

Mr. McLaughlin: I object to this, Your Honor, as 
immaterial. 

The Court: Objection sustained. This is abso¬ 
lutely irrelevant and immaterial, and I made the same 
ruling just a short while ago today in connection with 
another witness, Mr. Offutt. 

Mr. Offutt: Oh— (J. A. 181-182) 

This disgraceful spectacle was wholly uncalled for and 
could have been undertaken only to (1) continue the appel¬ 
lant’s relentless effort to besmirch the complaining wit¬ 
ness, and (2) arouse the ire of the court and thus obstruct 
the proceeding. 

(34y June 9, 1952 (Tr. 462-463) (C. R. 998-999) (J. A. 
190-191). 

Dr. Tully was called by the appellant as an alibi wit¬ 
ness for Peckham. Mrs. Ott had previously testified that 
Peckham performed the first of two abortions upon her 
person on May 2, 1951, and that she was “pretty sure” 
that she had returned to his office on the following May 
7 for further treatment. Dr. Tully testified that Peckham 
was a patient in George Washington Hospital on May 7. 
After having thus testified, and the relevancy thereof was 
not disputed, appellant commenced to examine the doctor 
with reference to the nature of the operation performed 
on Peckham. This information was completely irrelevant, 
and the appellant was ordered not to continue his interroga¬ 
tion in this regard. He did so, however, in flagrant disre¬ 
gard of the court’s orders. (J. A. 189-190). 

(35) June 9, 1952 (Tr. 480) (C. R. 1016) (J. A. 191-192). 

When Mrs. Hodges was called as a defense witness, the 
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appellant, in outlandish fashion, inquired as to whether she 
was before the court pursuant to the terms of a subpoena. 
The question was excluded, obviously, as immaterial. (J. A. 
79.) In the latter stages of the trial, a police officer Ernst 
was called as a defense witness and asked if he knew 
that “a subpoena had been issued out of this Court direct¬ 
ing Mrs. Charles Hodges to appear here and testify in this 
Court?” The prosecutor’s objection to the question was 
sustained before the police officer could answer the ques¬ 
tion. (J. A. 191). The appellant then asked: “Did you 
have that subpoena before you in the sex squad room?” 
(J. A. 192). To have reopened the issue of the subpoena at 
all was plainly contemptuous under the circumstances, but 
to have continued the inquiry with respect to the same 
subject matter on the assumption that the excluded ques¬ 
tion had been answered, constituted the grossest sort con¬ 
duct. 

(36) June 9, 1952 (Tr. 482) (C. R. 1018) (J. A. 193). 

On the Sunday prior to commencement of the instant 
trial, Mrs. Ott called the appellant from Police Headquar¬ 
ters for the purpose of determining why her mother had 
been subpoenaed as a witness in this case. Police Officer 
Ernst was present during the conversation. In his exami¬ 
nation of Ernst, the appellant inquired whether Mrs. Ott 
had been given authorization to use the phone. 32 The ques¬ 
tion was excluded. (R. 1008.) Later in the examination the 
precise question was repeated (J. A. 193). When appel¬ 
lant was reminded of this fact by the court, he stated 
with false obsequiousness that his memory had deserted 
him. He employed this tack constantly to cover up, for 
the record, his contumely. 

32 At page 1008 of the record the following occurred: 

Q. Now, before any of these telephone calls were made, did you en¬ 
deavor to contact anybody to see whether she should be permitted to make 
a call to me? 

Mr. McLaughlin: I object to this, your Honor. 

The Court: Objection sustained. 

Mr. McLaughlin: I cannot see the materiality of it. 

The Court; It is not relevant or material. 
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(37) June 10,1952 (Tr. 570) (C. R. 1107) (J. A. 219-220). 

(38) June 10,1952 (Tr. 576) (C. R. 1113) (J. A. 220-221). 

(39) June 10,1952 (Tr. 579) (C. R. 1116) (J. A. 221-222). 

(40) June 10,1952 (Tr. 586) (C. R. 1123) (J. A. 222-223). 

(41) June 10, 1952 (Tr. 592) (C. R. 1129) (J. A. 225). 

The ostensible purpose in calling William Jones, an ad¬ 
mitted former paramour of Mrs. Ott, as a defense witness, 
was to show that he, and not Peckham, had performed the 
abortion of January IS, 1952 (R. 86S-869). In actuality, 
Jones constituted but one member of that not insubstantial 
coterie of witnesses which the appellant paraded before 
the jury, in direct contravention of the trial court’s re¬ 
peated orders, for no other purpose than to expose the most 
intimate details of Mrs. Ott’s private life. While these 
details established that Mrs. Ott, to her undoubted humilia¬ 
tion, was not a paragon of virtue, they were completely 
irrelevant to any issue involved in the case. The appellant 
was ordered time after time to abstain from further abus¬ 
ing the witnesses by injecting this wholly extraneous testi¬ 
mony into the trial. 33 That he refused to comply with the 
court’s directions is abundantly demonstrated by the fol¬ 
lowing incidents which occurred during his examination 
of Jones. 

When Jones was first called to the witness stand, it was 
learned that he had, prior to trial, given the police officials 
a statement relative to his relationship to Mrs. Ott and to 
the events surrounding her second abortion, as they were 
known to him. Although he was exclusively a defense wit¬ 
ness, the appellant demanded, and was supplied with the 
statement (R. 960), which provided a fruitful source of 
hitherto untapped information relating to the private lives 
of Mrs. Ott and her male companions. 34 In flagrant disre- 

33 The question of the complaining witness * chastity certainly cannot, we 
submit, be a relevant issue in an abortion trial. 

34 The Court very carefully explained to appellant the limited use which 
he was allowed to make of the statement of Jones: 

“. . . I think under the circumstances I am going to rule that 
Mr. Offutt has the right to see the statement. (B. 960) 

»•••*»«### 
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gard of the court’s specific orders, the appellant proceeded 
to place upon the record this irrelevant information: 

Q. [Offutt]: After you first talked to Mrs. Ott about 
the pregnancy, did there come a time when you talked 
to her again about the pregnancy, after you had seen 
this letter, and when you changed your mind about who 
was the cause of the pregnancy? [5r,] 

Mr. McLaughlin: I object to this as immaterial. 

The Court: Objection sustained. (J. A. 219) 

**####•#*# 

Q. Does the statement that you have read there, 
which you identify as your statement, does that relate 
that there was anything said, other than what you 
have just stated, with reference to the conversation 
with Mrs. Ott, about the abortion and the pregnancv? [3<5] 
(J. A. 220) 

Mr. McLaughlin: I object to this, Your Honor. 

The Court: Objection sustained. (J. A. 219-220) 

**####•#*# 

I am not going to let you pry into any private con¬ 
versations that this witness or any other witness may 
have had with somebody else that has nothing to do 
with this case. 


I made my ruling on the basis of the thought that this witness may 
be regarded as a hostile witness or a reluctant witness. 

Under the rule of the Bedell case, if there is any contradiction be¬ 
tween his oral testimony and the written statement, that written state¬ 
ment may be used to refresh his recollection, and only for that purpose. 
(R. 961) 

That the appellant understood the basis upon which he was permitted to 
utilize the statement is plainly evident: 

“In this statement, I will just use it under the limited thing, Your 
Honor, as to show an contradictions, that is all.” (R. 961) 

35 Jones was aware of Mrs. Ott’s pregnant condition for approximately two 
months prior to the abortion of January 18 (R. 955). It appears that he was 
initially disposed to aid in the resolvement of her problem in this respect. 
While visiting her rooms on a subsequent occasion, however, he observed, and 
apparently read, a letter from a friend of Mrs. Ott which disclosed the fact 
that he was not the only man in her life. In view of this revelation, Jones 
lost interest in her unfortunate situation. (R. 1112.) 

3« There had been no contradiction between the witness * oral and written 
statement at this point so as to warrant use of the written statement to re¬ 
fresh his recollection. This was the opening of a series of questions in which 
appellant attempted to make use of the written statement in direct contradic¬ 
tion of the court’s instructions, as noted in footnote 34, above. 
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Mr. Offutt: The credibility of this Ott woman is in 
issue; that’s the purpose of it. 
*##*#*•**• 

The Court: I told you before, you may not cross- 
examine one witness concerning the credibility of an¬ 
other witness. 

Mr. Offutt: Your Honor said cross-examining; I am 
not cross-examining, Your Honor. 1371 

The Court: I have ruled. 

Mr. Offutt: I am not cross-examining, Your Honor. 

The Court: I said you may not examine one witness 
concerning the credibility of another witness. 

Mr. Offutt: Can I do it. Your Honor? (J. A. 220- 

221 ) 

##«##*•#** 

The Court: Did you give her any reason wiiy you 
wouldn’t give her any money to have the abortion per¬ 
formed? 

The Witness: I didn’t have the money in the first 
place, and in the second place I couldn’t see it. 

By Mr. Offutt: 

Q. Will you explain to us wiiy you couldn’t see it? 
Tell us w*hat you said to her about that. 

The Court: Xo, I think you have gone into the matter 
sufficiently. 

By Mr. Offutt: 

Q. Don’t you have the reason set forth in there, sir? 

Mr. McLaughlin: I object to this. 

The Court: I excluded this question, Mr. Offutt. (J. 
A. 221-222) 

####*#•### 

Q. Since reading this statement today can you tell 
us whether when you met George Christenson that 
time you had any argument with him and between the 
three of you there at 3935 Georgia Avenue? 

Mr. McLaughlin: I object to this. 

The Court: Objection sustained. This is all irrele¬ 
vant. 

Q. Wasn’t George Christenson angry with you? 

Mr. McLaughlin: I object to this, if Your Honor 
please. 

37 it is to be noted that the court’s characterization of the type of examina¬ 
tion being conducted was far more accurate than that of the appellant’s. 


The Court: You are trying to evade my ruling. I 
ruled that out, Mr. Offutt, and you bring it up in an¬ 
other form; you must not do that. (J. A. 223) 

• **•***##* 

Q. Oh—Mr. Jones, pointing out this lady sitting 
here next to Mrs. Ott, in the first row in the seats in 
the courtroom, do you know this lady? 

A. I have seen her. 

***•###**• 

Q. Where did you see her? 

Mr. McLaughlin: It is immaterial, Your Honor. 
The Court: Objection sustained. 

Q. Did you see her in January? 

Mr. McLaughlin: I object to that. 

The Court: Objection sustained. 

Q. Well, when did you first meet her? 

Mr. McLaughlin: I object to that Your Honor. 

The Court: I sustained the objection. (J. A. 223- 
224) 

*#*•***#*# 

Q. Did you, Mr. Jones, tell this lady (defense wit¬ 
ness Steerman) that you were the husband of Mary 
Lee Ott at 3009 Q Street? 

A. I did not. 

********** 

The Court: I say that evades my ruling, because I 
ruled before, and I ruled yesterday, you may not in¬ 
quire into those matters. 

I think it is the duty of counsel to remember the 
court’s rulings. I think this was an outrageous ques¬ 
tion, and I am going to strike the answer from the 
record, because the witness was under no obligation to 
answer it. (See citation (33) supra.) (J. A. 225) 

(42) June 10, 1952 (Tr. 594) (C. K. 1131) (J. A. 226). 

(43) June 10, 1952 (Tr. 598) (C. R. 1135) (J. A. 228). 

Mrs. Steerman, the landlady of Mrs. Ott at the time of 
the abortion of January 18, 1952, was called as a defense 
witness to continue the irrelevant vituperative personal 
attack upon the character of the complaining witness. Her 
testimony was commenced with an insulting criticism of a 
movement of the hand by the trial judge: 

Mr. Offutt: If Your Honor please, I object to Your 
Honor raising your hand like that. I don’t- 
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The Court: Now, that is an insolent remark. 

Mr. Offutt: I want the record to show you raised 
your hand. 

The Court: I think you are losing your mind, Mr. 
Offutt. 

Mr. Offutt: I am doing what the Lewis case decision 
savs I should do. I want the record to show these 
things. (J. A. 226-227) 

The shocked response which the court made to the ap¬ 
pellant’s accusation best demonstrates its total lack of 
foundation. Appellant was manifestly in error in stating 
that he was “doing what the Lewis (Bellici) case says I 
should do.’’ This Court quite obviously did not contem¬ 
plate, in holding that an attorney is entitled to describe 
for the record those intonations and gesticulations of the 
court which seem prejudicial to counsel’s cause, its ruling 
to be used as a brickbat in the hands of intractable lawyers 
by which a judge, threatened with public excoriation, may 
be beaten into humble submission. The specific require¬ 
ment that such objections shall be made out of the presence 
of the jury provides ample evidence to sustain this con¬ 
clusion. The appellant’s constant execration of the judge 
in open court, of which this incident is illustrative, reveals 
the ulterior objective towards which he was ever striving, 
i.e.. an incident which would necessitate the declaration of 
a mistrial. 

When appellant asked Mrs. Steerman, “Did this gentle¬ 
man, Mr. Jones, live at your house at 3009 Q Street, North¬ 
west?” (J. A. 227), it became obvious that he intended 
to pursue his insidious attack upon the complaining wit¬ 
ness’ vulnerable private life, irrespective of the court’s 
admonitions to the contrary. His tender of proof which 
followed the court’s exclusion of the question confirmed 
his attitude in this respect. (J. A. 228) 

(44) June 10,1932 (Tr. 683) (C. R. 1220) (J. A. 234-235). 

Richard Brown, a one time landlord of Mrs. Ott, was 
called as a witness for the defense, and once again the 
relentless personal assault upon the complaining witness 
was commenced. (J. A. 235) Further comment on this 
subject seems unnecessary. 
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Specification 3. On numerous occasions he persisted in 
talking boisterously after the court had made a ruling, 
and failed to desist when ordered to do so by the court, at 
times even continuing to talk while the court was speaking. 

(45) June 4, 1952 (Tr. 302-307) (R. 539-544) (J. A. 117- 

121 ). 

(46) June 9, 1952 (Tr. 442) (C. R. 978) (J. A. 185-186). 

(47) June 10,1952 (Tr. 546) (C. R. 10S3) (J. A. 215-216). 

(48) June 10, 1952 (Tr. 556-557) (1093-1094) (J. A. 217- 
218). 

(49) June 10,1952 (Tr. 696) (C. R. 1233) (J. A. 238). 

The appellant’s manner of speaking, the tonal qualities 

and volume of his voice, and his bearing, all of which fac¬ 
tors constitute the foundation stone of this Specification, 
have been, for the most part, lost in the opacity of the 
printed page. We do not suggest for a moment that the 
above cited instances of contempt are not well-founded. 
We merely note, as the Supreme Court has recognized that 
“In a case of this type, the transcript of record cannot 
convey to us the complete picture of the courtroom scene.” 
Fisher v. Pace, 336 IT. S. 155, 161. The following quota¬ 
tion from the record, however, adequately illustrates the 
obstreperous nature of the appellant’s conduct and his 
open defiance of the authority of the court: 

[(47) June 10, 1952 (Tr. 546) (C. R. 10S3 (J. A. 215- 
216).] 

The Court (conference at bench): . . . I was just 
reading an opinion of Justice Jackson. He says that 
it is not permissible for a lawyer to continue arguing 
after the Court has ruled. (R. 1080) 

Mr. Offutt: That is the reason I objected to Mr. 
McLaughlin several times. Your Honor. 

The Court: Now, you take care of your own conduct 
and Mr. McLaughlin will take care of his. I think if 
your conduct were as good as Mr. McLaughlin’s I 
would give you a medal. 

Mr. Offutt: I object to it because when I have ob¬ 
jected to it, and I am able to show you many places in 
the record where Mr. McLaughlin has continued talk¬ 
ing, and I have objected to it. 

The Court: The next time when I make a ruling I 
don’t want any response from you. 
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Mr. Offutt: I beg your pardon. 
###•#*#*»* 

The Court: You may go back to counsel table and 
proceed with the examination of the witness. 

Mr. Offutt: May I have an objection? 

The Court: Go back to counsel table. 

Mr. McLaughlin: Mav I sav that the defense attor- 
ney- 

The Court: Go back to counsel table. 

Mr. Offutt: I object to your putting your hand up 
like that- 

The Court: Go back to counsel table. Stop, or I 
will have the Marshall pull you back to your seat. 

Mr. McLaughlin: May I say for the record that this 
attorney has abused Your Honor's privilege of asking 
to come to the bench. 

(Thereupon, counsel resumed their place at the trial 
table and the following proceedings were had in open 
court:) 

Mr. Offutt: If the Court please, I respectfully move 
Your Honor for a mistrial and- 

The Court: Motion denied. 

Mr. Offutt (Continuing): —and I want to put the 
proffer on the record at this time- 

The Court: Motion denied. 

Mr. Offutt: And I want the record to show that Your 
Honor raised his hand- 

The Court: Motion denied. 

Mr. Offutt (Continuing): —and ordered me back 
from the bench. 

The Court: Motion denied. Proceed. 

Mr. Offutt: I object to Your Honor yelling at me 
and raising your voice like that. 

The Court: Just a moment. If you say another word 
I will have the Marshall stick a gag in your mouth. 

You proceed with the examination of the witness. 
Proceed. 

Mr. Offutt: If Your Honor please, I can’t continue 
like this- 

The Court: I direct you to continue. 

Mr. Offutt (Continuing): —with Your Honor yelling 
at me and Your Honor is threatening me with punish¬ 
ment for contempt for objecting, as I have a right to 
do, in accordance with the Lewis case. 

The Court: You may proceed. 

Mr. Offutt: I insist on being permitted to object and 
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make my motions when Your Honor’s conduct justifies 
it. 

The Court: You have made your motion and I have 
ruled, and you will desist from speaking after I have 
ruled on your motion. 

Mr. Offutt: But then you did something- 

The Court: Proceed with the examination of this wit¬ 
ness. (J. A. 213-215) 

Specification 4. On numerous occasions he used a hoister- 
o-us, belligerent, discourteous and offensive tone of voice in 
addressing the court. 

(50a) # June 3,1952 (Tr. 260-Z-33) (C. R. 3&4) (J. A. 69.) 

(50) June 3,1952 (Tr. 260-Z-37) (C. R. 3S8) (J. A. 69-70). 

(51) June 3,1952 (Tr. 260-Z-47) (C. R. 398) (J. A. 71-72). 

(52) June 4,1952 (Tr. 297) (C. R. 534) (J. A. 115). 

(53) June 5, 1952 (Tr. 148) (C. R. 682) (J. A. 148). 

(54) June 6,1952 (Tr. 227) (C. R. 762) (J. A. 155-156). 

(55) June 11, 1952 (Tr. 759) (C. R. 1297) (J. A. 245). 
As in Specification 3, we are again confronted with the in¬ 
herent difficulty of extracting from the written word the 
boisterousness, the belligerency, and the offensiveness 
which attended its verbal utterance. The appellant suggests 
that, in view of this circumstance, this Court *‘should be 
unwilling to hold, wiiere the occasion and the language are 
proper, that intonations of the voice, the vehemence of ob¬ 
jections, or the physical attitude of counsel making them, 
w'ill alone show’ that his behavior is disorderly, contemptu¬ 
ous or insolent toward the court.” (Br. 70). The accep¬ 
tance of this novel suggestion as a rule of law T w T ould ef¬ 
fectively foreclose the ability of a trial judge from ever 
successfully punishing the type of contempt here under con¬ 
sideration, for, by merely taking an appeal, a person so 
charged could negate the contempt citation against him, 
and, at the same time, render the court impotent when 
faced wfith scurrilous conduct such as that exhibited in the 
instant case. This is not the law of the federal courts. 
On the contrary, it is the true rule, in situations W’here the 
cold record cannot accurately reveal the atmosphere which 

* The appellant has not considered the instant citation of contempt in his 
brief. 
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existed in the trial courtroom, that on appeal “Reliance 
must be placed on the fairness and objectivity of the pre¬ 
siding judge.” Fisher v. Pace, 336 U. S. 155, 161. 

Again, we shall refer to only one of the above listed cita¬ 
tions of contempt to illustrate the efficacy of the court’s 
charge that the appellant was boisterous, belligerent, dis¬ 
courteous and offensive. 

[(53) June 5,1952 (Tr. 148) (C. R. 682) (J. A. 148).] 

In his cross-examination of Government witnesses, the 
appellant’s underlying policy was solely one of harassment, 
through the adduction of irrelevant and scandalous testi¬ 
mony. The ridiculous lengths to which this policy was 
carried is indicated by an incident which occurred imme¬ 
diately prior to the citation of contempt here under con¬ 
sideration. Christenson assumed the witness stand on the 
morning of June 5, 1952. At this time he apparently was 
not wearing glasses. When he returned to the witness 
stand at the commencement of the afternoon session, how¬ 
ever, glasses were affixed to his face, and this wholly ir¬ 
relevant fact was made a matter of record by the appel¬ 
lant in the following manner: 

Q. [Offutt]: I notice you, too, wear glasses this time; 
right sir? 

A. [Christenson]: Yes. 

Q. Did you have glasses on before lunch? 

A. I don’t think I had them on when I was on the 
stand. 

Q. That is what I am talking about. Now, do you 
need those glasses to see? 

The Court: Now, just a moment. I do not think that 
is material. 

Mr. Offutt: Well, I think—may the record show that 
he has them on now? 

The Court: No. The record may show no such thing. 
I think that is immaterial and irrelevant. I sometimes 
wear glasses and sometimes I take them off, and that 
is not material, and apparently this witness does, 
too. 

Mr. Offutt: I wear them because I have to use them 
to read. 

Mr. McLaughlin: I object to why you wear them. 

Mr. Offutt: I take it your honor uses them to read. 
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The Court: Now, proceed, Mr. Offutt, or I will termi¬ 
nate this cross-examination now. 

By Mr. Offutt: 

Q. You have to wear glasses because of your vision 
don't you, sir? 

The Court: No- 

Mr. McLaughlin: I object to this, your Honor. 

The Court: I am going to exclude that. It is none 
of your affair why he wears eyeglasses. (J. A. 147) 

The gross incivility of the appellant, and his refusal 
to abide by the Court’s directions, as demonstrated by the 
above excerpt, is self-evident. This churlish attitude to¬ 
ward the court became even more manifest in the succeed¬ 
ing incident which the trial judge quite properly has cited 
as an instance of contumacious deportment: 

Q. [Offutt]: Did you ever see the statement Mrs. 
Mary Lee Ott made [to the police] ? 

A. [Christenson]: I saw some papers which pur¬ 
ported to be the statement she made. (J. A. 147) 

Q. Did you read it? 

A. No. 

Q. Where did you see the statement? 

A. It was in the hands of a detective. 
»**•***##* 

Q. How did you know it was the statement of Mary 
Lee Ott, if you didn’t read it? 

A. He just mentioned that he had her statement 
there, and had it in his hand. 

Q. You did not see the name on it at all? 

A. No, I didn’t. 

Q. So, as a matter of fact, you don’t know whether 
it was the statement of Mary Lee Ott; is that what 
you are saying? 

Mr. McLaughlin: He has testified to that. He said 
what purported to be. 

The Court: I will let him answer. 

Mr. Offutt: But he said first it was the statement. 

The Court: No, he did not say that. 

Mr. Offutt: He said he saw the statement. 

The Court: No, he did not. 

Mr. Offutt: May I have it read? 

The Court: Just a moment. 

Mr. Offutt: I beg your pardon, sir. 

The Court: Do not challenge the Court like that. 
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Mr. Offutt: No, I am not challenging the Court. 

The Court: Well, now, don’t use that tone. He said 
that he saw what purported to be the statement of 
Mrs. Ott. 

Mr. Offutt: Well, if your Honor please- 

The Court: Now, you can proceed. 

Mr. Offutt: I recall him saying that he saw the 
statement first. If your Honor saying that I am in¬ 
correct ? 

The Court: Your recollection is inaccurate on that 
point. (J. A. 148) 

While the true nature of behavior which is reflected, 
not in words alone, but in the sensations produced by stimu¬ 
lation of the auditory nerves, cannot be fully appreciated 
where, as here, reliance must be placed solely upon what 
the printed page records, we submit that an examination 
of the above-quoted excerpt adequately portrays, despite 
this limitation, the blatant quality of the appellant’s con¬ 
duct. 

Specification 5 . On several occasions, lie made false state¬ 
ments to the court, which he could not help knowing to be 
untrue, particularly concerning what the court had done 
or said. 

(56) June 3,1952 (Tr. 260-Z-51) (C. R. 402) (J. A. 72). 

When the court convened on June 2, 1952, the trial 
judge was informed that “Mr. Offutt would be a few min¬ 
utes late.” (R. 221). The appellant entered the court¬ 
room eleven minutes thereafter and explained that his 
tardiness was the result of an illness caused by over-indul¬ 
gence at the Bar Association Outing, on the previous after¬ 
noon. 38 He further explained that he had not recovered 
from this self-imposed illness. The judge held the appel¬ 
lant in contempt of court for delaying the proceedings, but 
agreed to suspend the fine upon the condition that such ac¬ 
tion would not be repeated. (J. A. 53.) 

At the commencement of the afternoon session on this 
day, the appellant approached the bench and the following 
conversation transpired: 

3$The court was recessed at 2:30 P. M. on June 2, at appellant’s request, 
so that he might attend the outing. (R. 184, 217). 
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Mr. Offutt: If Your Honor please, this trouble, what¬ 
ever I am having, is flaring up on me; I have a session 
of going to the bath, and that is the principal trouble 
I have had all night. 

The Court: We will take a recess whenever it is 
necessary. 

Mr. Offutt: I was afraid—I was ready to go just be¬ 
fore you came in. 

The Court: Well, we will take a recess if it becomes 
necessary. 

Mr. Offutt: All right. 

The Court: You let the Clerk know and the Clerk 
will notify me. 

Mr. Offutt: All right . . . (R. 327). 

At the close of the proceedings on June 3, the appellant 
again approached the bench and the following occurred: 

Mr. Offutt: Your Honor please, maybe Your Honor 
didn’t mean it, but I object strenuously to Your Hon¬ 
or’s characterization of my conduct, and I am telling 
you I am sick; I had to go to the nurse, and I can 
hardly see you right now, and I have a lot of trouble, 
and I resent it. I don’t mean to be discourteous and 
if there is any question I want to have that tested right 
now. I am not discourteous, but I am sick, but I wanted 
to go to the hath and you wouldn't let me go . 

Mr. McLaughlin: He never denied you. 

Mr. Offutt: I object to your letting Mr. McLaughlin 
repeatedly interrupt me. 

Mr. McLaughlin: His Honor has never denied him 
the right to go to the bathroom. 

The Court: That’s silly. (J. A. 72) 

The record contains not so much as an intimation that 
the appellant, beyond his initial representation, ever re¬ 
quested, or that the court ever denied him, an opportunity 
to avail himself of the bathroom facilities. His express 
assertion to the contrary was aboslutely false, as he could 
not help but know. 

(57) June 4,1952 (Tr. 58) (C. R. 464) (J. A. 104). 

It will be recalled that the defendant Peckham was 
charged with the commission of two abortions upon Mrs. 
Ott, one on May 2, 1951, the other on January 18, 1952 
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(J. A. 2). With respect to the abortion of May 2, Mrs. Ott 
testified that after Peckham had performed the operation, 
she proceeded to the Harrington Hotel to await the com¬ 
pletion of the abortion by the passing of the fetus. (R. 
S6, 87). Upon her arrival, she called Peckham and gave 
him the name of the hotel and her room number. 30 (R. 95). 
A representative of the Hotel was called as a witness for 
the Government and established the fact that Mrs. Ott 
had been there registered on May 2 and 3, 1951, and that 
she had made a phone call to Taylor 1742 (R. 397). Sub¬ 
sequently, a representative of the Telephone Company pro¬ 
duced records which demonstrated that Peckham’s phone 
number on May 3, 1951, the critical date, was Taylor 1742 
(R. 45S). The present instance of contempt occurred dur¬ 
ing the appellant’s cross-examination of the witness from 
the Telephone Company and is set forth in pertinent part 
below: 


By Mr. Offutt: 

Q. The other names which are on the exhibit which 
the jury is looking at, Josephine Peckham, that was 
the name I referred to when you said that was discon¬ 
tinued as of June, 1950? 

A. June 1, 1950. 

Q. And was there any other listing that had been 
discontinued prior to that time? 

Mr. McLaughlin: I object to this. I only offer it for 
one particular date. May 3, 1951. 

The Court: Objection sustained. (R. 459) (J. A. 

102 ). 

Mr. Offutt: The jury has seen the whole exhibit and 
I think I am entitled to tell them what the exhibit is 
that they are looking at. 

39 Peckham’s mode of operation did not contemplate a phone call from Mrs. 
Ott. Prior to the abortion, he had required her to register at the particular 
hotel (R. 85, 273) where she would reside until the fetus had passed. There¬ 
after, all phone calls were to be made to that hotel by him (R. 86). As Mrs. 
Ott had failed to register at a hotel as directed, she gave Peckham, at the 
time the abortion was performed, a fictitious room number at the Raleigh 
Hotel (R. 86-S7). Subsequently, she went to the Raleigh, but no rooms were 
available. She then went to the Harrington and obtained a room (R. 86, 87). 
In order to apprise Peckham of her whereabouts it became necessary to phone 
him. (R. 95). 
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Mr. McLaughlin: I object. 

The Court: You ?nay cross-examine this witness con¬ 
cerning the exhibit - 

Mr. Offutt (Interposing): That’s what I am talking 
about, the exhibit. 

The Court (continuing): —but not anything behind 
the exhibit. 

The Court: You may cross-examine him about any¬ 
thing that is on the exhibit, but the question didn’t in¬ 
dicate that. 

Mr. Offutt: Oh, I am sorry. 

Mr. McLaughlin: I think it is immaterial. 

The Court: The exhibit is in evidence and counsel 
is within his legal rights in cross-examining the wit¬ 
ness. (R. 460). 

***•*#**»# 
By Mr. Offutt: 

Q. The phone had been listed since 1930, isn’t that 
right? 

A. That is right, sir. 

Q. And as of 1930 do you recall what the listing was 
then, sir? 

Mr. McLaughlin: Now, I object to that, Your Honor. 

The Court: I will sustain the objection. 

Mr. McLaughlin: That is frivolous, Your Honor. 

[Mr. Offutt]: It is on the exhibit. 

The Court: Then the exhibit speaks for itself. 

Mr. Offutt: All right. Can I ask him, when the ex¬ 
hibit comes back, something about it, since the jury is 
looking at it? 

The Court: Yes, you may do so. 

Mr. McLaughlin: I say the Government is only offer¬ 
ing the exhibit for one purpose; that is for this par¬ 
ticular date, May 1, 1951, as to whose name that tele¬ 
phone was listed in, because that is the only thing 
important as far as this particular exhibit is con¬ 
cerned. (R. 461) (J. A. 102). 

Mr. Offutt: That’s why I object to him showing the 
whole exhibit to the jury, since the witness had read it 
and now since they have seen it. 

The Court: Mr. Offutt, the Court wishes to remind 
you that Mr. McLaughlin asked this witness in whose 
name that number was issued. You objected to the 
question and stated on the ground that the record 
speaks for itself. Therefore it was necessary for Gov- 
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ernment counsel to offer the exhibit in evidence. If 
you had not objected to the question, why of course 
probably the exhibit would not have gone into evidence. 
I don’t think this is very important anyway. 

Mr. Offutt: I don’t think so. 

Mr. McLaughlin: It is very important, Your Honor. 
It corresponds with this telephone number that was 
called from this hotel room. 

The Court: No, I don’t mean that; I mean the prior 
entries have no bearing. 

Mr. McLaughlin: Oh, no. 

Mr. Offutt: I object to Mr. McLaughlin arguing with 
Your Honor. 

The Court: No wonder you are laughing, because I 
am surprised that you should make that objection. 

Mr. Offutt: I want to keep things going, Your Honor. 
(R. 462) (J. A. 102-103). 

# * # • # # # * * * 

The Court: Have you any further cross-examina¬ 
tion? 

Mr. Offutt: I understood Your Honor said I couldn't 
a*sk anything further about the exhibit, so I have no 
further cross-examination. 

The Court: Now, just a moment. You are misquot¬ 
ing the Court. 

Mr. Offutt: That is my understanding. Didn't you 
say that? 

The Court: Don’t ask any questions of the Court, 
please. 

Mr. Offutt: All right. 

The Court: I ruled on certain matters. I ruled on 
the questions you asked. I did not rule on any ques¬ 
tions that you might ask in the future. So don’t make 
a statement that because I am not permitting you to 
inquire into a certain matter you don’t want to cross- 
examine this witness. Have you any cross-examina¬ 
tion? 

Mr. Offutt: I would like to ask about the other nota¬ 
tions on the exhibit. 

The Court: Ask any questions you wish and I shall 
rule on them after they are asked. I don’t rule in 
advance. (R. 464-465) (J. A. 104-105). 

Thus, it is clear that the court had not, as appellant mis¬ 
represented, foreclosed further cross-examination of the 
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witness. On the contrary, it had defended his right, over 
the objection of the prosecutor, to pursue such examination. 
Again we submit, this was a fact about which the appellant 
could not have been mistaken. To have so misconstrued 
the ruling of the court was inexcusable. 

(58) June 5, 1952 (Tr. 152) (C. R. 686) (J. A. 150). 

At the conclusion of the trial proceedings on June 4, 
1952, the appellant accosted Christenson in the District 
jail and attempted to engage him in conversation. In this 
endeavor he apparently was singularly unsuccessful. In 
cross-examining Christenson on the following day, appel¬ 
lant vainly attempted to establish that the witness, in re¬ 
fusing to enter into a discussion on the previous afternoon, 
was acting in compliance with instructions to that effect 
given by the prosecuting attorney. This was not a fact, 
for, as Christenson repeatedly stated, his refusal to talk 
was based on the appellant’s desire to confine the discus¬ 
sion to Christenson’s personal life, a subject irrelevant to 
the Peckham trial. (J. A. 149). The basis for Christenson’s 
refusal to talk having been settled, the appellant made the 
following statement in open court: 

I ask your Honor to instruct the jury, at this time 
that it is for [Christenson] to make the decision, not 
the District Attorney. He should not interfere with 
my efforts to investigate this case, the District Attor¬ 
ney should not. (J. A. 150). 40 

There was no foundation for this utterance; it was false, 
as the appellant knew, to the core. To have made such a 
statement under any circumstances would have been 

■JO The outrageous character of this statement is compounded when it is 
realized that appellant, in seeking to interview Christenson, was actually en¬ 
gaged in a program of intimidation with respect to a key Government wit¬ 
ness. Christenson testified that on the evening of June 4 appellant inter¬ 
viewed him and “you brought out the fact that you had a witness, a lieu¬ 
tenant in the Air Force, that you could bring up against Mary Ott and prove 
that she spent the night with him somewhere, and in view of my lack of co¬ 
operation with you, you would probably have to do so . . . and that is when 
I got mad and told you to get out of my sight.’’ (R. 739). Offutt replied, 
“ ‘I will get you tomorrow, boy.’ ” (R. 735). “True” to his word, on the 
next day he moved that Christenson be referred to the grand jury as an 
accessory to the abortion. (R. 670). 
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contemptible. That it was made in the presence of the 
jury constituted the basest sort of contempt. 

Specification 6 . On several occasions he ashed of wit¬ 
nesses questions that were highly prejudicial to the witness 
and for which there teas no foundation. Thus, he asked 
Mary Ott, the victim of the abortions charged against the 
defendant, "When were you arrested in this case?” As 
a matter of fact she never had been arrested and when 
called to account by the court, Offutt only answered that 
he had a right to inquire whether the witness had been 
arrested in this case. 

(59) June 2, 1952 (Tr. 99-101) (C. R. 156-158) (J. A. 50- 
52). 

This instance of contempt has been described in the 
Specification itself, and requires no explanation. The court 
was unnecessarily generous in stating that appellant justi¬ 
fied his action on the theory that he rightfully was entitled 
to know "whether the witness had been arrested in this 
case.’’ As a matter of fact the appellant stated in explana¬ 
tion, “I want to know when she was arrested,” thus demon¬ 
strating that the question was asked with considered 
deliberation. The incident is set forth below: 

By Mr. Offutt: 

Q. By the way, when were you first arrested in con¬ 
nection with this case? 

Mr. McLaughlin: I object to this, if Your Honor 
please. There is no such thing as an arrest in this 
case, as far as this girl is concerned, and he knows the 
law, and he knows it is incompetent. 

Mr. Offutt: I do not know. 

Mr. McLaughlin: I object, Your Honor. 

The Court: Will counsel come to the bench. 

• #*•#•#*#* 

(Thereupon counsel approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as fol¬ 
lows:) 

The Court: Just what is the meaning of the question, 
Mr. Offutt, about the witness being arrested? 

Mr. Offutt: 1 want to know when she was arrested. 

The Court: Well, was she arrested? 

Mr. McLaughlin: Never. 

Mr. Offutt: 1 ivill ask her that question. 
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The Court: You had no right to sav when she was 
arrested. 

Mr. Offutt: I have no right to inquire into whether 
she was arrested? 

The Court: You did not ask her that. You asked 
when she was arrested. 

Mr. Offutt: That’s right. (J. A. 50-51) 

(60) June 5, (Tr. 161) (C. R. 695) (J. A. 151). 

This incident of the trial has been heretofore considered 
under citation (2S), supra, pp. 

Specification 7. Re falsely indicated that he would show 
that the witness Mary Ott inserted a tube into her private 
organs in order to induce a miscarriage. He ashed Dr. 
Kilpatrick of Mount Alto Hospital, on cross-examination, 
whether Mary Ott had used a tube on herself to induce a 
miscarriage, and the doctor replied that a tube had been 
inserted in her nose in connection with her treatment in the 
hospital. 

(61) June 4, 1952 (Tr. 321) (C. R. 558) (J. A. 121-122). 

In connection with our discussion of Specification 7, we 
shall also consider the following previously omitted inter¬ 
related citations of contempt: 

(20) June 3,1952 (Tr. 260-W) (C. R. 348) (J. A. 59-60). 

(21) June 3, 1952 (Tr. 260-Z-l) (C. R. 352) (J. A. 62). 
(26) June 5,1952 (Tr. 52) (C. R. 617) (J. A. 135-136). 

On June 3, 1952, during his cross-examination of Mrs. 
Ott relative to her hospitalization at Mt. Alto, as a conse¬ 
quence of the abortion of January 18, the appellant in¬ 
quired: Didn’t you endeavor to cause the abortion—cause 
this abortion to be complete, by withdrawing and inserting 
a catheter that they had put in you?”, again, “And didn’t 
you go into a tantrum, in that hospital, because they ob¬ 
jected to your withdrawing and inserting a catheter in your 
vagina?”, (J. A. 59): and finally, “Do you deny that you 
did withdraw and insert the catheter in yourself?” (J. A. 
60). Mrs. Ott unequivocally denied having engaged in the 
activity suggested by the appellant. Whereupon, the court 
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called counsel to the bench and the following colloquy en¬ 
sued: 

The Court: Mr. Offutt, have you any basis for these 
questions which contain serious insinuations? 

Mr. Offutt: Yes, sir. 

The Court: What is the basis? 

Mr. Offutt: I talked to the doctor . 

The Court: Which doctor ? 

Mr. Offutt: Dr. Kilpatrick; he is the doctor who said 
he was on the case, and then afterward he said he 
didn't want to talk to me. (J. A. 60) 

The Court: Did you get information from Dr. Kil¬ 
patrick ? 

Mr. Offutt: Yes, sir, information that she went into 
a tantrum- 

The Court: Did Mr. Kilpatrick tell you that? 

Mr. Offutt: Yes, sir. 

The Court: Did he give you that information? 

Mr. Offutt: Yes, sir. I might say I used the word 
‘‘catheter.” I would like to correct that; it says “levin 
tube,” may I correct that? 

The Court: Yes, you may do so. 

Have you talked to Dr. Kilpatrick? 

Mr. McLaughlin: No, I haven’t, but I have him under 
subpoena. 

The Court: I want you to talk to him, because I 
want to know if there is any basis for these questions, 
because I think counsel should not ask such questions 
unless they have a reasonable basis for them. 

Mr. Offutt: Your Honor, I might say that I recall 
that the hospital records had something about it, too, 
and they are here, if you would like to look at them. 

• *#•••*•#* 

The Court: While these questions are admissible un¬ 
der the law of evidence, each of them contains an in¬ 
sinuation which should not be made unless counsel has 
a basis which would justify him in doing so. (J. A. 
60-61) 

The insinuation contained in the appellant’s initial ques¬ 
tions was effectively removed upon resumption of cross- 
examination when Mrs. Ott was asked: “And I will ask 
you the question again, isn’t it a fact you did withdraw 
and insert, reinsert a tube within yourself while you were 



in Mount Alto Hospital, trying to bring about an abor¬ 
tion?” Again the witness replied in the negative. (J. A. 
62). 

That appellant had scrutinized the hospital records there 
can be no doubt. 41 He admitted this fact on numerous oc¬ 
casions ( e.g ., R. 310, 314, 350, 583-584, 622). What is more, 
he admitted that he had taken copies of notes from these 
records upon which he relied during the course of trial 
(R, 535, 622). 

Only a thorough knowledge of the contents of the rec¬ 
ords would have permitted the detailed cross-examination 
to which he subjected Mrs. Ott and Dr. Kilpatrick (R. 239- 
242, 244, 304-306, 310-311, 313-315, 341-353, 356, 513-514, 
517-550, 555-563, 581-5S4, 587-588, 596-613, 618-623). Fur¬ 
thermore, he had personally discussed Mrs. Ott’s hospital¬ 
ization with Dr. Kilpatrick “for some time.” (R. 589-590). 
In view of these circumstances, it can be conclusively pre¬ 
sumed that the appellant was fully aware of the informa¬ 
tion contained in the records, particularly in regard to a 
matter such as the one here under discussion, which, if 
true, was vital to the defendant’s case. But we need not 
indulge in presumptions for appellant freely admitted 
to the court that he knew whereof he spoke. Yet, these 
representations proved to be egregiously false, as the tes¬ 
timony of Dr. Kilpatrick disclosed: 

By Mr. Offutt: 

Q. I will ask you specifically. In connection with 
the treatment of this patient wasn’t there a tube in¬ 
serted in the patient? 

A. Yes. 

Q. Didn’t the patient withdraw and pull out that 
tube—I mean replace it, pull it out, withdraw it, re¬ 
place it, time and time again, and go into tantrums? 

A. It doesn’t say time and time again here. The 
tube was inserted through the nose for peritonitis. 

The Court: The tube was inserted? 

The Witness: For peritonitis. 

41 The minuteness with which he necessarily must have perused the records 
is revealed by his request to substitute the term “levin tube” for the word 
“catheter.” (J. A. 60). 
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The Court: Through the nose? 

The Witness: Yes. (J. A. 121) 

By Mr. Offutt: 

Q. Dr. Kilpatrick, didn’t you tell me, in the presence 
of Mr. Spriggs, 4 " that this patient was most uncoopera¬ 
tive and got into a tantrum- 

A. I did not. 

Q. Wait a minute until I am through. 

A. Excuse me. 

Q. And withdrawed and inserted a tube into herself 
trying to do something? (J. A. 135) 

• * ''m ##**#### 

A. I did not. (B. 618) 

We leave to those more thoroughly schooled in the art 
of animadversion to describe what seems to us indescrib¬ 
ably wanton misconduct on the part of the appellant. 

Specification 8. On numerous occasions, he created a noise 
and commotion in the courtroom bg boisterous interrup¬ 
tions and irrelevant remarks, such as objecting to a quiet 
conversation between two spectators in the courtroom, one 
of zvhom had been a icitness in the case. 

(62) June 4, 1952 (Tr. 10-11) (C. R. 416-417) (J. A. 74- 
77). 

At the time Mrs. Hodges, mother of the complainant, was 
called as a defense witness, the appellant made the fol¬ 
lowing request in open court: 

Mr. Offutt: ... If the Court please, I object to Mrs. 
Ott being in the witness room [courtroom] talking to 
a newspaper reporter; she is sitting in the front row 
talking right now. 

•12 John J. Spriggs was Peekham ’$ original counsel in this case, appointed 
in desperation by Chief Laws because of Peekham’s refusal to employ counsel 
of his own choosing (R. 25). Spriggs was permitted to withdraw from the 
case on May 2S, 1952 (R. 24), the day after appellant entered his formal 
appearance. (Actually, it is clear that Offutt was deeply involved in this case 
as early as February 27, 1952 (See Government Br., Peekham v. II. S., fn. 4, 
p. 17)). The point we wish to make here is that Spriggs, although in the 
courtroom (R. 591), was never called as a witness to substantiate, as appar¬ 
ently he could, the appellant's version as to what the hospital records con¬ 
tained. Appellant’s failure in this respect alone sufficiently reveals the utter 
lack of good faith in injecting this issue into the case. 
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Mr. McLaughlin: I object to that. 

The Court: She has a perfect right to talk to anyone 
she pleases so long as she doesn’t disturb the proceed¬ 
ings, or make a noise. You have no right to make that 
kind of statement. 

Mr. McLaughlin: No; it is unfair. It is just to at¬ 
tract attention, that’s all. 

Mr. Offutt: I object to counsel’s statement, Your 
Honor, addressed to someone else other than the Court. 
Government counsel has repeatedly done that, and I 
object to it. 

The Court: Anyone in the courtroom has a right to 
talk to anyone else in the courtroom, so long as it is 
done quietly; that is perfectly proper. (J. A. 77) 

The unreasonableness and insincerity of the appellant’s 
position is accentuated by the fact that (1) he himself 
had done nothing to aid in the maintenance of courtroom 
decorum; (2) at the time of the incident no witness was on 
the stand; and (3) the objection was timed for maximum 
publicity and sensationalism, i.e in open court just prior 
to the testimony of the complainant’s mother. This ac¬ 
tion could only have been undertaken for the purpose of 
creating turmoil and unrest. 

(63) June 4, 1952 (Tr. 25-26) (C. R. 431-432) (J. A. 87- 

S8). 

During the cross-examination of Mrs. Hodges, the ap¬ 
pellant suddenly interrupted the proceedings and embarked 
on a diversionary tack: 

Mr. Offutt: If Your Honor please, I object to this 
witness Ott—I call Your Honor’s attention, she was 
nodding her head forward. Your Honor, that is the 
very reason I object to Mrs. Ott being in the front row, 
looking at the witness. 

Mr. McLaughlin: This is trying to be sensational, 
Your Honor. 

Mr. Offutt: It is not sensational. 

The Court: This is a public courtroom. 

Mr. Offutt: Now she is shaking her head the other 
way. 

The Court: You must not cause any commotion, Mr. 
Offutt; you must behave yourself. 
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Mr. Offutt: I ask Your Honor to instruct the witness, 
Mrs. Ott, not to make any indication of any kind, nod 
her head up and down, or shaking it in the negative. 
I object to this witness. It is to contradict Mrs. Ott. 

Mr. McLaughlin: I want to go on record that the de¬ 
fendant is trying to be sensational. 

Mr. Offutt : I am not trying to be sensational. I ask 
Your Honor to call upon the witness and keep the wit¬ 
ness from nodding. 

The Court: You are guilty of a serious breach of de¬ 
corum. Please bear in mind the admonition I made at 
the bench. (J. A. SS) 

The above outburst was, in typical fashion, made in open 
court. We rely upon “the fairness and objectivity of the 
presiding judge” and Government counsel in their char¬ 
acterization of appellant’s behavior to sustain the validity 
of the charge of contempt in this instance. 

(63a) * June 5, 1952 (Tr. 18-20) (C. R. 5S3-585). 

That portion of the transcript of record which portrays 
the contempt here involved was inadvertently excluded 
from the Joint Appendix, and, for that reason, will be set 
out in full below. The excerpt provides ample evidence 
of the appellant’s apparent incapacity for discipline, creat¬ 
ing, as the result thereof, one turbulent situation after an¬ 
other. The incident in question occurred during the cross- 
examination of Dr. Kilpatrick and concerned the circum¬ 
stances under which appellant was entitled to make use of 
the hospital records. 

By Mr. Offutt: 

Q. By the way, do you have the hospital record with 
vou now? 

w 

A. The custodian of the records have them. 

Q. May we have them brought up? (R. 5S0) 

• *#•*•**#* 

The Court: No. He hasn’t said that he needs them. 
(R. 581) 

***•*•#*## 


* The appellant has not considered the instant citation of contempt in his 
brief. 


Q. Would you look—do your hospital records that 
you observed, that you looked at, and notes which you 
made, if you made a note of that, were it to have been 
so, would disclose that, would they not? 

A. I remember no such note. 

Q. I know, but I say if you had made such a note it 
would have been in the hospital record? 

A. If I had made the note, yes, that is where it would 
be, but I remember none. 

Q. And if it was in there as part of the history 
which you read, it would be in the hospital records now, 
would it not? 

A. Yes. 

Mr. Offutt: May we have the hospital records so he 
can refresh his recollection? (R. 582) 

The Court: The only time it is proper to refresh a 
witness ’ recollection is when he says he doesn’t remem¬ 
ber. He answered the question in the negative. He 
doesn’t say that he doesn’t remember. 

Your recollection is that there is no such entry, is 
that right? 

The Witness: I remember no such entry. 

By Mr. Offutt: 

Q. Would you say there is no such entry? Do you 
remember that? 

A. No, I would have to look at the record for that. 

Mr. Offutt: That’s right. 

The Court: Very well. Let the custodian of the rec¬ 
ord hand the record to the witness. 

You let the custodian hand the records up. 

Mr. Offutt: I object to that refusal to let me hand 
them up there. 

Mr. McLaughlin: You have no right to hand them 
up there. 

The Court: Just a moment. The proceedings will 
be conducted as I direct them to be conducted. 

Mr. Offutt: Yes, sir, Your Honor. May I direct 
his attention to the portion of the record where I think 
it will be found, by indicating, Your Honor? 

The Court: How do you know? (R. 583) 

Mr. Offutt: Because I have been—suppose I ask 
him. 

Mr. McLaughlin: I am wondering if he ever had 
those records in his possession, Your Honor. 

Mr. Offutt: I wonder if he has had them, too, Your 
Honor. 
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The Court: He is entitled to have the records. 

Mr. Offutt: So am I; I am entitled to them. 

Mr. McLaughlin: No. 

The Court: No, you are not. 

Mr. Offutt: Why is he entitled to them, Your Honor, 
and I am not? 

The Court: Don’t ask any questions of the Court. 

Mr. Offutt: I object to Your Honor’s statement. 

The Court: The rules do not provide for counsel ad¬ 
dressing questions to the Court. 

Mr. Offutt: I beg your pardon. I want to object to 
that ruling that he could see them and I can’t and in 
so instructing in front of the jury. 

The Court: I have made no ruling; I have made a 
statement that counsel for the Government has a right 
to see Government files if Government agencies want 
to show him the files. 

Mr. Offutt: May I be heard on that? 

The Court: No, you may not. 

Mr. Offutt: I would like to get the law on it. (R. 
5S4) 

Mr. McLaughlin: May I say for the record that I 
have never seen those records. 

Mr. Offutt: I object to such a statement unless he 
takes the stand and I can examine him. 

Mr. McLaughlin: All right. I will go right on the 
stand. 

The Court: You will ask the next question or I will 
close this cross-examination. 

Mr. Offutt: Does Your Honor overrule my objection? 

The Court: There is nothing before me to rule on. 

Mr. Offutt: I wish his statement be stricken from 
the record unless he takes the stand. 

Mr. McLaughlin: I will take the stand right now; it 
will be a pleasure. 

The Court: No. The record will remain as it is 
made. I am not going to change the record. 

Now, do you want to ask another question of this 
witness? If not, I will excuse the witness. 

Mr. Offutt: Yes, sir—may I move that Mr. McLaugh¬ 
lin’s statement after Your Honor ruled be stricken 
from the record? 

The Court: You have alreaedy made that motion. 
Don’t repeat it. Your next utterance must be a ques¬ 
tion addressed to this witness; otherwise I will excuse 
the witness. (R. 585) 
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Were this a mere isolated instance of unseemly behavior, 
in the course of an otherwise ethically conducted defense, 
it might be said with some justification that a citation of 
contempt therefor was rather severe punishment. But this 
was not an isolated instance. The activity here condemned 
constituted only one of an interminable number of equally 
sinister incidents, demonstrating the appellant’s unwilling¬ 
ness to abide by the directions of the court without unneces¬ 
sary argument. Viewed in context, the incident set forth 
above is but illustrative of the appellant’s untiring, albeit 
unsuccessful, effort to destroy that orderly procedure which 
the sound administration of justice demands. 

(64) June 10, 1952 (Tr. 599) (C. R. 1136) (J. A. 228- 
229). 

The appellant and his client Peckham left no possible 
stone unturned to forestall the effective prosecution of this 
case. The attack, while centering upon the complaining 
witness, was indiscriminate in its scope. Prior to trial, 
Mrs. Ott was importuned to forsake her role as the com¬ 
plainant, by force of threats on the part of Offutt (R. 148- 
150, 361-366), and by bribery on the part of Peckham. (R. 
140-141). Failing in this effort, they instituted a policy’ of- 
liarrassment. All known prior male acquaintenances of Mrs. 
Ott, her mother, and her landlords 43 were placed under 
subpoena as prospective witnesses for the defense. Again, 
the appellant met with failure, and the trial commenced as 
scheduled. Then, in a spirit of incredible vindictiveness, 
the aforementioned subpoenaed witnesses were called to 
testify. Through them, the appellant established only that 
Mrs. Ott was endowed with wayward propensities. They 

•*3 Mrs. Steerman, the landlady of the complaining witness at the time of 
trial, testified that she first talked to Mr. Offutt in her home around May 20, 
1952 (R. 1137). He visited her three times and phoned “at least a dozen” 
times (R. 1148). She was under the impression that Mr. Steerman had been 
instructed to phone appellant whenever anyone came to visit Mrs. Ott (R. 
1151). 

At his first interview with the Steermans, appellant exhibited Mrs. Ott’s 
statement to the police (R. 1156-1157). He told them that Mrs. Ott had been 
a prostitute since the age of thirteen (R. 1147). This alleged fact so “sur¬ 
prised” and “shocked” Mrs. Steerman that she contemplated the possibility 
of evicting Mrs. Ott (R. 1152, 1150). 
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were not called, were not asked, nor did they offer, to shed 
any light on the question of Peckham’s innocence or guilt. 
They were called simply to destroy whatever vestige of 
chasity Mrs. Ott might possess, a question about which he 
had heretofor thought there could be no doubt with regard 
to a complaining witness in an abortion case. Throughout 
this profligate venture of defense counsel, Mrs. Ott re¬ 
mained resolute. But till the very end, the appellant con¬ 
tinued his malignant undertaking to wreck the trial at any 
cost. The following incident during the examination of the 
witness Steerman is illustrative: 

Mr. Offutt: I object to Mrs. Ott speaking out in this 
Court; she is directing some remark to me. 

Mr. McLaughlin: I object to all this sensation. 

Mr. Offutt: I want the record to show that. 

The Court: Now, I think you are speaking out of 
turn, Mr. Offutt. 

Mr. Offutt: I only want the record to show it. 

The Court: Now the Court doesn’t accept your state¬ 
ment. 

Mr. Offutt: I object to her—I am standing out here. 
(J. A. 229) 

Specification 9. On several occasions he asked permission 
to recall a witness for the purpose of interrogating the wit¬ 
ness concerning some specific matter, and then proceeded 
to attempt a general reexamination of the witness. 

(65) The appellant was permitted to recall two wit¬ 
nesses for further cross-examination, George Christenson 
and 'William Jones. He also served a subpoena upon Mrs. 
Ott, following her testimony as the complaining witness, 
and called her as a witness for the defense. Limitations 
of space prohibit an extensive treatment of the subject- 
matter of this specification. Moreover, we submit that its 
full import requires an examination of those portions of 
the record upon which it is predicated. 

a. George Christenson: As has been previously noted, 
Christenson was incarcerated during the trial and for some 
time prior thereto. While so confined he had maintained, 
through the prison message system, a correspondence with 
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Mrs. Ott. A record of the messages were retained in the 
files of the jail. On cross-examination, Christenson was 
questioned extensively as to these communications with 
Mrs. Ott (R. 648-654, 715-716, 723). Subsequently, 
the appellant subpoenaed the messages on file and then 
requested permission of the court to recall Christenson for 
further examination based on information purportedly con¬ 
tained therein (R. 817), which, it was alleged, would demon¬ 
strate that the witness had testified falsely during his initial 
cross-examination. The court permitted Christenson to be 
recalled. Appellant’s examination of the witness embraced 
three general areas: (1) he reviewed with Christenson, al¬ 
though constantly admonished to the contrary, a substan¬ 
tial portion of the testimony originally elicited; (2) he 
questioned the witness with respect to messages about 
which there was no conflict, and which, in general, had no 
bearing on the case; and (3) he attempted to introduce 
matters which had no connection whatsoever with the mes¬ 
sages in question. (R. 831-S54). Thus, the appellant’s ex¬ 
amination was devoted not at all a consideration of the 
matter for which Christenson had been recalled. 

b. William Jones: The appellant’s examination of Jones 
upon recall exceeded the limits imposed thereon by the 
court in precisely the same manner as in the case of Chris¬ 
tenson (Compare R. 943-966, 972-980 with R. 1083-1130). 

c. Mrs. Ott: During the cross-examination of Mrs. Ott, it 
developed that she had previously given the police a state¬ 
ment with respect to her association with the defendant 
Peckham. Appellant’s request to avail himself of the con¬ 
tents of the statement was granted (R. 329), and, in order 
to accord the defense full benefit of the opportunity pre¬ 
sented, the court agreed to permit the recall of Mrs. Ott 
after the statement had been carefully examined. (R. 336). 
The court made abundantly clear, however, that the witness 
could be examined on no other matter: 

I have told you that if after you have seen this state¬ 
ment you desire to do so I will permit you to recall this 
witness for further cross-examination, solely for the 
purpose of confronting her with any contradictory 
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statement contained in that statement given to the 

police, but otherwise I think this cross-examination 

should be concluded pretty promptly. ... (R. 359). 

The appellant, however, had no intention of being so con¬ 
fined in his examination of Mrs. Ott. 44 Faced with an ex¬ 
plicit and firm direction of the court, he abandoned his re¬ 
quest to recall the witness, but sought to circumvent the 
order of the court by serving a subpoena upon Mrs. Ott 
and calling her as his own witness. We do not dispute 
the right of a defendant to call a prosecution witness as 
his own, but, we submit, the purpose for which it was done 
in this instance constituted a grosslv unethical flouting of 
the court's directions. For, when Mrs. Ott resumed the 

** The appellant requested leave to recall Mrs. Ott for the following rea¬ 
sons: 

“Your Honor, I want to recall her because of some things I overlooked 
on cross-examination. 

• ••#§•##• 

I overlooked asking her about the various conversations she has had. 
I want to go into it. The information that I have is that she first con¬ 
ferred with this Mr. Christenson—she has talked to Mr. Irelan; she has 
talked—I want to ask her if she hasn’t talked with him about this case, 
Mr. Irelan District Attorney here; if she has not, since she took the 
stand, called up someone and had a message sent to Mr. Christenson de¬ 
tailing her testimony in this case. . . . (R. 411) 

• ••*••••• 

I was limited in my examination of her on the conversation she had 
with me on Sunday, May 25, the Sunday before last Sunday, ... (R. 
412) 

# ###»#««• 

I want to ask her somethings that I have overlooked in the cross- 

examination, because of the interruptions that threw me off (R. 573) 

*»•«»*»«» 

If I had been permitted to put Mrs. Ott back on, I would ask her, 
and she has talked to the parole officer and she has talked to Mr. Mc¬ 
Laughlin and someone has promised her—this was back in January- 

* ******** 

The discrepancy is, it shows she falsified about the contracts with Mr. 
McLaughlin. There is absolute proof that she has contacted Mr. Mc¬ 
Laughlin more than has been testified to here, and the method of com¬ 
munication between her and him. (E. 819) 

The court refused to permit an exploration of any of these matters through 
the further examination of Mrs. Ott. 
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witness stand, the appellant commenced a line of interroga¬ 
tion (R. 1023-1037) which had been therefore expressly 
excluded from further consideration by the court, i.e., the 
hospital records pertaining to Mrs. Ott. 43 

Specification 10. The court excluded any questions to 
the witness Ott concerning an alleged abortion which she 
was claimed to have attempted on herself in 1950, in view 
of the fact that the abortions charged in the indictment 
were alleged to have taken place in 1951 and 1952. Never¬ 
theless, these questions were repeated several times during 
th trial, obviously in an attempt to blacken the witness’s 
character. 

(66) June 5,1952 (Tr. 54, 56) (C. R. 619-621) (J. A. 137- 
138). 

The appellant admits the accuracy of the charge con¬ 
tained in this specification but seeks to justify his action, 
as he has done so frequently throughout the course of his 
brief ( e.g., Br. 34-35, 48-50, 77), on the ground that the ex¬ 
clusionary ruling was erroneous and that he was, therefore, 
within his rights in pursuing the matter thus excluded (Br. 
83-85). The efficacy of the court’s ruling is not before the 
Court. As the Supreme Court has recently stated, in 
Sacher v. United States, 343 U. S. 1, 9 (1952): 

Of course, it is the right of counsel for every litigant 
to press his claim, even if it appears farfetched and 
untenable, to obtain the court’s considered ruling. Full 
enjoyment of that right, with due allowance for the 
heat of controversy, will be protected by appellate 
courts when infringed by trial courts. But if the rul¬ 
ing is adverse, it is not counsel’s right to resist it or to 
insult the judge—his right is only respectfully to pre¬ 
serve his point for appeal. 


•45 This question would seem to have been settled by the following col¬ 
loquy: 

Ma. Oitutt: . . . Now, in respect to the witness, Ott, your Honor said 
something about the hospital records, and I don’t know whether your 
Honor ever ruled on it or not. You said I could ask her certain ques¬ 
tions later, when you passed upon the question of whether I was permitted 
to use those records. 

The Qouet: Yes , and you may not be. (R. 819-820) 
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On June 3, 1952, during the cross-examination of Mrs. 
Ott, the appellant for the first time touched upon various 
incidents occurring prior to any relevant date involved in 
this case (R. 237-23S). He was warned by the court not 
to continue this line of questioning. Later in the day ap¬ 
pellant approached the bench and made specific inquiry as 
to the permissibility of examining the witness relative to 
the attempted abortion in question. The court ruled in 
the negative. (J. A. 61; R. 350). During the examina¬ 
tion of Dr. Kilpatrick on June 4, 1952, however, the fol¬ 
lowing incident occurred in the presence of the jury: 

By Mr. Offutt: 

Q. Didn’t you, Dr. Kilpatrick, discuss in connection 
with this incident of the tantrum, and what I just asked 
you about, didn’t you discuss that and then say that 
the patient, from her history, had tried to get them 
to induce an abortion on her, in the Naval Medical 
Hospital? (J. A. 136) 

********** 

The Witness: Your Honor, he has about a dozen 
things in there. Could he break it down and give it to 
me simpler? 

The Court: No. Did you make the statement? 

The Witness: No, I did not. 

By Mr. Offutt: 

Q. Doesn’t the history in the hospital record show 
that, that you read and used in your diagnosis and opin¬ 
ion? 

Mr. McLaughlin: I object to that. He is asking the 
question whether this man said it and he said no, and 
that is enough. 

The Court: He has already answered. 

Mr. Offutt: I am asking, doesn’t the history record 
in that file that he has used, so state? 

Mr. McLaughlin: I object to that. 

The Court: State what? 

Mr. Offutt: That she had tried to induce the doctors 
in the Naval Medical Center , in 1950, to perform an 
abortion on her? 

Mr. McLaughlin: 1950? 

The Court: 1950, I think that is an outrageous ques¬ 
tion to ask. 
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Mr. McLaughlin: He is in contempt of court, your 
Honor. 

The Court: It has nothing to do with the issue of this 
case. (J. A. 137) 

• *••*••**• 

And you will recall, in connection with the cross- 
examination of Mrs. Ott, I ruled at the bench you 
could not ask about something that happened in 1950. 
(J. A. 138) 

See also R. 695-696, 1039-1042. 

Specification 11. He abused the process of the court by 
issuing a subpoena duces tecum to the another of Mary Ott, 
and compelled her to come here from Erie, Pennsylvania, 
pursuant to a subpoena; and by issuing a subpoena to one 
Donah-ower. When called as witnesses, he was unable to 
elicit any relevant testimony from either of them. 

(67) This Specification has been considered in detail at 
pp. 22-31, supra. 

Specification 12. He constantly tried to create and epi¬ 
sode that might lead the court to direct a mistrial. 

(68) The appellant’s persistent efforts to create an inci¬ 
dent which would require the court to direct a mistrial in 
this case have been illustrated in the preceding pages. Fur¬ 
ther discussion of this ignominious conduct would consti¬ 
tute unnecessary repitition. Overt demonstration of appel¬ 
lant’s ulterior intent w^as eloquently provided by his ite¬ 
rated and reiterated motions for mistrial. 

CONCLUSION 

“The safety of the people is the supreme law.” It is on 
this principle, said the Supreme Court more than one hun¬ 
dred and twenty-five years ago, “that courts of justice are 
universally acknowledged to be vested, by their very crea¬ 
tion, with power to impose silence, respect, and decorum, 
in their presence, and submission to their lawful mandates, 
and, as a corollary to this proposition, to preserve them¬ 
selves and their officers from the approach and insults of 
pollution.” Anderson v. Dunn, 6 Wheat 204, 227 (1821). 
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It is respectfully submitted that the judgment of the court 
below should be affirmed. 

Leo A. Rover, 

United States Attorney. 

Arthur J. McLaughlin, 

William J. Peck, 

Assistant United States Attorneys. 
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v. 

UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


Appellant contends that the serious questions carefully 
presented in his Brief required a more open and candid 
treatment than that afforded in the Brief of the appellee. 
A reply is deemed essential to a proper presentation to 
this Honorable Court of the grave constitutional issues 
here involved and upon which the freedom and reputation 
of appellant, a respected member of our Bar, depend. 
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REPLY TO APPELLEE'S COUNTERSTATEMENT OF THE CASE 

A. The first four paragraphs of Section A (Br. 1-2) 
merely restate the same facts which are contained in the 
first four paragraphs of our Statement of the Case (Br. 
2-3). 

B. Under this section of the Counterstatement of the 
Case (Br. 3), instead of stating the facts, appellee engages 
in a tirade of abuse against appellant. Appellee argues 
that this abuse is justified from “an examination of the 
Peckhain transcript of record and the record on appeal in 
this case.’* Xo citations to the Peckham record or to the 
record on appeal in this case are cited to support this para¬ 
graph. AVe submit that the paragraph is argumentative, 
is not factual and has no place in the Counterstatement of 
the Case. Appellee had full opportunity to include in the 
Joint Appendix filed in this case all relevant material from 
the entire transcript of record as contemplated by the rules 
of this Court. 1 In such circumstances, we do not think this 
Court is under the duty of now making an examination of 
the entire record, which was appellee’s duty, in an effort 
to find some support for irrelevant arguments belatedly 
appearing in appellee’s Counterstatement of the Case. 

C. Here appellant excerpts (Br. 6-8) certain of the 
charges which are contained in the Certificate of Contempt 
filed by the judge below (J.A. 25-28). Then, notwithstand¬ 
ing that, appellee had a full opportunity to include in the 
Joint Appendix all material deemed relevant to support 
these excerpted charges from the Certificate, appellee 
makes the statement that to recognize these acts as mis¬ 
behavior, it is necessary for this Court, in effect, to review 
“the entire record” in this case. AVe think it improper to 
ask this Court to review the entire record in an effort to 
sustain what we consider are unfounded charges. Counsel 
for appellee have had a year within which to examine this 
record and file an Appendix bringing before this Court all 


t Sec Rule 17, and the Clerk’s Note 1 thereto, of this Court. 


relevant parts of that record. This appellee has failed to 
do. Hence, it is obvious that it is not the duty of this Court 
at this late date to search this entire record for material 
favorable to appellee. 

D. Again appellee engages in argument rather than a 
statement of facts and states that, (Br. 5) while the diffi¬ 
culties between appellant and the judge below did not com¬ 
mence until the fourth day of trial, the dilatory tactics of 
appellant occurred during the first three days of the trial. 
Then, to support this new charge as a basis for contempt, 
counsel states that Mr. Offutt was late on three occasions 
(Br. 5). We submit appellee strains mightily when a con¬ 
tempt conviction is sought to be sustained on tardiness 14 
now found by appellee in the record, but which is not made 
a part of the Certificate of Contempt. We submit that this 
Court should ignore such a belated and frivolous conten¬ 
tion in this very serious matter. We submit that we should 
confine ourselves to the charge as laid (J.A. 25-28). 

Appellee also would have this Court examine into the 
truth or falsity of certain alleged conversations occurring 
outside the presence of the court a week prior to the trial 
involving Dr. Peckham and the complaining witness (Br. 5, 
footnote 2) as a basis for sustaining the theory of the 
prosecution that appellant’s court room tactics constitute 
contempt. Of course, this Court should do no such thing. 
We are restricted to contempt occurring in the presence of 
the Court, as all of the findings here are predicated upon 
Rule 42(a), hence the contempt must occur “in the actual 
presence of the court.” Appellee’s contention demon¬ 
strates clearly that this is the type of case which should 
be fully heard on specific charges before another judge, as 
the merits or demerits of the charges can only be fairly 
and judicially determined when the full facts are devel¬ 
oped. Bowles v. United States , 50 F. 2d 848, 850. A similar 
argument appears on page 6 of appellee’s brief, where it is 
contended that appellant made a false statement when he 

la In two of the cited instances (R. 11, 24) appellant was not tardy but was 
actually in the Court House awaiting the judge’s pleasure. 
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spoke of the existence of or the possession of a signed 
order of Judge Keech dealing with certain previously sup¬ 
pressed evidence. The involved proceedings concerning 
the issuance of this order suppressing certain evidence 
wrongfully seized by the prosecution is dealt with under 
point I of the Argument of the Brief for the appellant in 
the case of Henry L. Peckham, Jr. v. United States of 
America , No. 11,487, now pending on appeal in this Court. 
(Brief for Appellant, Xo. 11,487, pp. 9-18). How the mer¬ 
its or demerits of such a charge can be determined on this 
appeal without the full factual background pertaining to 
this order being developed by evidence is not seen. This 
argument illustrates that the contempts below should have 
been heard on written charges and by another judge and 
the facts fully developed before any finding of contempt 
should have been entered. Bowles v. United States, supra, 
S50. Also, charges that certain objections were made and 
certain remarks were made only for the purpose of gaining 
attention or creating a sensation in the court room for the 
benefit of the viewing public (Br. 6) could only be deter¬ 
mined by evidence being adduced pertaining to these facts 
as they occurred in the court room, including evidence from 
the viewing public. This contention also illustrates that 
this is not the type of contempt that can be dealt with sum¬ 
marily and without evidence, because motives, intents and 
purposes are involved which can only be decided on evi¬ 
dence. It further shows that the alleged contempts below 
should not have been dealt with summarily and a full hear¬ 
ing should have been afforded to develop these alleged 
purposes. Coolie v. United States , 267 T7.S. 517, 538. 

Xext, appellee argues in its counterstatement (Br. 6) 
that appellant’s conduct and misbehavior “represented a 
clear, deliberate and continuing plan to disrupt the trial.” 
In support of this amazing theory of a plan, which obvi¬ 
ously could not have been formed entirely in the presence 
of the court and hence cannot be disposed of in summary 
fashion ( Sacher v. United States, 182 F. 2d 416), appellee 
asserts that the trial judge was patient and then quotes 
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out of their context twenty-four intemperate ami preju¬ 
dicial remarks made by the trial judge to appellant through¬ 
out the course of the trial (Br. 6-8). How excerpting these 
remarks of the trial judge from their context can support 
appellee’s assertion is not seen. Nor can the excerpting 
out of context of these remarks aid this Court in this in¬ 
volved case. Tt appears to us that the excerpting of these 
intemperate remarks and placing them together in one sec¬ 
tion of appellee’s brief (pp. 6-8) is but an attempt to preju¬ 
dice appellant by taking from the record all derogatory 
remarks out of context as a sort of “smear” technique to 
blacken appellant. Xor can these intemperate remarks 
taken from their context justify the summary punishment 
of appellant at the termination of the trial. We have taken 
each of these remarks of the judge below, placed them in 
context and have discussed them objectively and dispas¬ 
sionately in our brief (pp. 27-92) with appropriate record 
references and citations to the cases which we submit con¬ 
trol these controversial situations as they developed dur¬ 
ing the trial. 

We do not feel that appellee’s argumentative Counter¬ 
statement of the Case adds anything to this case except 
possible prejudice and compounded confusion. Rather 
than being a Counterstatement, we submit that it is an 
argument and, in dealing with the factual situation, should 
be ignored by this Court, as each ruling of the trial court 
must be considered dispassionately, objectively and in con¬ 
text if justice is to be done. 

REPLY TO APPELLEE'S SUMMARY OF ARGUMENT 

I. Appellee argues (Br. 9) that Rule 42(a) justifies sum¬ 
mary proceedings for all contempts occurring in the court 
room. Appellee takes this extreme position irrespective of 
whether or not the judge involved shows prejudice, be¬ 
comes personally involved and takes offense because the 
actions which he considers a contempt concern objections 
to the judge’s prejudicial conduct, involve disrespect to 
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him or criticism of his rulings. As we have pointed out in 
our brief (pp. 7-9, 11-23), Rule 42 does not go this far. 
Rule 42 does not contemplate that all contempts, even when 
they occur in open court, be tried summarily. Section (a) 
provides for a permissive procedure only, not a mandatory 
one. Section (b) of the Rule specifically requires that any 
contempt, which involves disrespect to or criticism of a 
judge, should be tried by another judge unless the accused 
agrees otherwise. The reason given to support this prin¬ 
ciple by the compilers of the Rule is that it was designed 
to follow Coolte v. United States , 2G7 U. S. 7)17, 7)19 (Ad¬ 
visory Committee Notes, 18 U.S.C.A., p. 495, Note 4). In 
the Cooke case, the Supreme Court held (p. 539) that sum¬ 
mary proceedings in contempt cases, unless the contempts 
are aggravated by personal attacks upon the judge in order 
to drive the judge out of the case, and where delay will not 
injure the public interest, a judge called upon to act in a 
contempt personally involving that judge should cause the 
matter to be handled by one of his fellow judges in the 
interests of impartiality. Hence, as the judge below be¬ 
came personally involved with appellant and because many 
of the contempts are based upon objections criticizing the 
judge’s personal conduct, his demeanor and his rulings 
which aroused his ire. we submit that the Rule and the law 
require that another judge be called in in order that an 
impartial determination be made of such contempt charges. 

II. Appellee next argues (Br. 10) that the misconduct 
described in the Certificate below constitutes misbehavior 
within the meaning of 18 U.S.C., Sec. 401. We dispute this 
argument and in reply refer this Court to our detailed 
argument to the contrary on each specific act of contempt 
as set out in our brief (pp. 27-92). 

REPLY TO APPELLEE'S ARGUMENT 

Appellee opens its argument by quoting from Sacker v. 
United States. 343 I T . S. 1. 8. We call the attention of this 
Court to the fact that this quotation from the Sacher case 
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holds that “criminal processes are adversary in nature” 
and that a defense counsel must have the right to fully and 
adequately develop his client’s case (343 U. S. 9, 13). Fur¬ 
ther, the Supreme Court points out that criminal proceed¬ 
ings presuppose “zeal.” The Supreme Court makes the 
point that this strife between opposing lawyers in a con¬ 
tested criminal case may he perverted “unless it is super¬ 
vised and controlled by a neutral judge.” But the Supreme 
Court then makes it clear that the Sacher case is applicable 
only where the interests of society are frustrated through 
“unchecked improprieties by defenders.” We urge that 
this Court apply these principles here. When applied, we 
submit that it cannot be found that appellant’s conduct was 
such as injured the interests of society in the trial below. 
Further, we pose the question, can this Court find that the 
judicial proceedings below were supervised and controlled 
by a “neutral” judge administering “impartial justice”? 
We submit, because of this Court’s ruling in Whitaker v. 
McLean , 73 App. D.C. 259, 118 F. 2d 596, that the answer 
to this question should be in the negative. The citation 
from the Sacher case of course gives no support to appel¬ 
lee’s contention that appellant, in defending his client be¬ 
low, as he was duty bound to do under the Sixth Amend¬ 
ment, was engaged in a purposeful effort to frustrate the 
court and to serve the elicit interests of his client at public 
expense. Of course appellant fought for an acquittal, but 
that is hardly contempt. On the contrary, we say that the 
Sacher case (pp. 8, 9,13) supports our contention that this 
is a case in which counsel, who was honestly and zealously 
trying to protect the interests of his client in a heated and 
controversial criminal case, should be protected by this 
Court in the performance of that constitutional duty. 

I-A. Appellee next argues (Br. 11) that the trial judge 
below was authorized to proceed in summary fashion un¬ 
der Rule 42(a) and he did not lose this right because he 
delayed filing his Contempt Certificate until the case was 
submitted to the jury (Br. 11-31). Appellee again opens 


its argument (Br. 12) with the contention that Sacher v. 
United States , supra, disposes of our contentions that sum¬ 
mary proceedings should not have been resorted to below. 
Appellee discusses the Sacher case at great length, point¬ 
ing out that the trial judge there specifically found that 
each act charged as a contempt in that case was the result 
of a deliberate plan designed to delay the trial, to provoke 
incidents, to drive him out of the case and to impair his 
health, and that every act of the numerous defense counsel, 
who were involved in defending the Communists charged 
in that case, had these evil intentions. We suggest that 
this Court compare the Certificate in our case (J.A. 25-28) 
with the Certificate of Judge Medina (182 F. 2d 430-453). 
This comparison will show that the Certificate in our case 
lacks these essential findings of bad faith and evil motives. 
Bad faith and evil motives are required where conduct of 
counsel is alleged to be contemptuous. Otherwise, in the 
absence of such findings, there is no contempt. In Re 
Watts and Sachs , 190 U. S. 1, 32, 35 and cases cited in our 
brief (Br. 34). And see Gompers v. Buck Stove and Range 
Co., 221 U. S. 41S, and Schmidt v. United States, 115 F. 2d 
394, 398. 

Appellee argues (Br. 14, footnote 9) that the Sacher con¬ 
victions were sustained because the judge was authorized 
to proceed summarily and the fact that he afforded a hear¬ 
ing after sentence had nothing to do with the final decision 
in that case. We disagree with this argument and refer 
the Court to our discussion of this point in our brief (Br. 
31-32). The two trial judges in the Circuit Court of Ap¬ 
peals who affirmed in the Sacher case thought the question 
of importance, discussed it in their opinion and based af¬ 
firmance in part thereon (182 F. 2d 416, 461). But we are 
pleased to note appellee agrees with us that if a summary 
proceeding should not have been used below appellant has 
been denied due process of law and has been illegally ad¬ 
judged in contempt. 
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Appellee next argues (Br. 16) that certain quotations 
from the Saclier case also dispose of our contentions that 
the judge below should not have proceeded summarily be¬ 
cause his personal feelings were involved, because the con¬ 
tempt charges involved were matters not occurring in his 
presence and also involved criticisms of and objections to 
the personal mannerisms and conduct of the judge. We 
say that the Saclier quotes do not dispose of our conten¬ 
tions. All they say is that where wilful contempt occurs in 
open court and it is of such a nature that its continuance 
would break up a trial, the judge is not required to act 
instantly if he believes the exigencies of the trial require 
that he defer judgment until the completion of the trial. 
Neither the quoted language nor the cases cited in support 
of this language in any way answer our contentions. 

Nor can we accept appellee’s argument (Br. 17) that 
where a judge shows bias and attempts to cite for con¬ 
tempt an attorney because of criticisms of and objections 
to the conduct of the judge, or where the judge shows hos¬ 
tility to an attorney, that the principles of Turney v. Ohio , 
273 17. S. 510 and Whitaker v. McLean , 73 App. D. C. 259, 
118 F. 2d 596 do not apply. In such a situation we submit 
that the case of Cooke v. United States, supra, p. 538, and 
Rule 42(b) require that the entire matter be heard by 
another judge in order to assure to the accused attorney 
an impartial hearing. We can illustrate our contention. 
Assume the judge below used against appellant the identi¬ 
cal language used by the judge in the Whitaker case. Would 
this Court hold he could summarily proceed against appel¬ 
lant under Rule 42(a)? We think not. Even under Rule 
42(a) a fair and impartial hearing must be had. Fisher v. 
Pace, 336 U. S. 155 cited by appellee is not in point. All 
that case held is where a summary proceeding is author¬ 
ized by Texas law for admitted contempts in open court, 
and that procedure has been approved by the highest court 
of the state, that the Supreme Court would not say that 
such a summary proceeding is not “due process of law.” 
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Even on this narrow issue under state law, the Supreme 
Court divided five to four. 

1-B. As we understand the argument in this section of 
appellee’s brief (Br. 18-22), appellee argues, where the al¬ 
leged contempt involves disrespect to or criticism of a 
judge or his rulings and notwithstanding that the judge is 
personally involved and possibly biased, that the judge may 
still proceed summarily if this conduct occurred in his 
presence. This presupposes that all conduct in open court 
can be proceeded with summarily and by a biased judge. A 
reading of Rule 42(a) shows that summary proceedings 
may be used in some instances of contempt occurring in 
the presence of the judge but does not require them. This 
certainly leaves open for trial by another judge the type of 
contempts which the Cooke case says should be heard by 
another judge and which Rule 42(b) states, if they involve 
“disrespect to or criticism of” a judge, should be tried by 
another judge. We state that In Re Oliver , 333 U. S. 257 
and Cooke v. United States, supra, p. 538, dispose of this 
argument. The Cooke case made it plain that cases in 
which the judge himself became personally involved should 
be heard by another judge. Appellee admits this (Br. 18). 
In the Oliver case the Supreme Court squarely held that 
the only time a summary proceeding is authorized and the 
“due process” requirements can be ignored is where the 
“charges of misconduct in open court, in the presence of 
the judge * * * disturbs the court’s business, where all the 
essential elements of the misconduct are under the eye of 
the court, are actually observed by the court and where im¬ 
mediate punishment is essential to prevent ‘demoralization 
of the court’s authority’ before the public.” We submit 
that the Sacher case does not answer our arguments and 
they cannot be boldly brushed aside by appellee as “frivo¬ 
lous” (Br. 21). And the Whitaker case is to this effect. 

1-C. Appellee urges (Br. 22-31) that the judge below 
could proceed summarily under Rule 42(a) and that speci- 
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fication 11 should stand even thought the alleged “abuse” 
involved is of “the process of the court by issuing a sub¬ 
poena duces tecum to the mother of Mary Ott # * * and 
a subpoena to one Donahower.” The theory of this find¬ 
ing clearly is that the process of the court has been abused. 
If such abuse occurred, it necessarily occurred through the 
issuance of the subpoenaes. Certainly the taking of testi¬ 
mony in open court thereafter pursuant to the subpoenaes 
is not an abuse of the processes of the court. The theory 
of the judge is, because he felt no relevant testimony was 
adduced from these witnesses which we dispute, that the 
issuance of the subpoenaes in the first instance was con¬ 
temptuous. Of course, the issuance of the subpoenaes did 
not occur within the presence and under the eye of the 
court. It, therefore, follows that specification 11 cannot 
be sustained under 42(a) and had to be proceeded with 
under 42(b) and before another judge. No case cited by 
appellee in this section of its brief is in point. On the con¬ 
trary, Lauglilin v. United States, 80 IT. S. App. D. C. 101, 
151 F. 2d 281, supports our contentions and is authority 
for the proposition, when an attorney is accused of con¬ 
tempt because he filed a baseless affidavit of prejudice and 
bias against a judge, that the attorney is entitled to a full 
hearing before another judge before he can be held guilty 
of contempt for filing an obstructive affidavit without basis 
in fact. 

Xor are the cases cited on page 26 of appellee’s brief; 
Austin v. United States, 19 F. 2d 127; Benedict v. Seiber- 
ling, 17 F. 2d 841 and United States v. Stewart , 44 F. 483 
in point. All these cases hold is, when a defendant re¬ 
quests a court to subpoena a witness at government ex¬ 
pense in a criminal case, that the court has discretion to 
consider whether such subpoena should issue in the light 
of the testimony expected to be adduced from the witness. 
These cases nowhere hold, when an attorney issues two 
subpoenaes to obtain witnesses in the defense of a criminal 
case, that their issuance is contempt which can be dealt 
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with summarily when the judge feels the witnesses did not 
give any relevant testimony. The judge below refused to 
permit appellant to show what conversation he had with 
the witness Hodges or what correspondence he had with 
her. The judge cut off all testimony in this regard, (J.A. 
77-100); even though appellant’s proffer showed he had 
information which indicated that evidence from and the 
correspondence of Mrs. Hodges would aid his client (J.A. 
95-96)). The trial judge permitted the witness to ignore the 
provisions of the subpoena which required the production 
of this correspondence and then made a finding that the 
issuance of this subpoena and the subpoena to Donahower 
abused the processes of the court. Donahower was a boy 
friend of Ott’s in close contact and association with her 
even during the trial. He refused to talk to appellant. 
(J.A. 47-48) Hence appellant was justified in calling him 
as a witness. A curious argument in support of Specifica¬ 
tion 11 appears on pages 28 and 29 of appellee’s brief. 
There appellee argues that appellant’s proffers to the court 
must be considered as manifestly false. Frankly, we do not 
understand this argument. It is settled law in the courts 
of the United States that when the evidence is not received 
bearing on a specific question and a proffer of evidence is 
made, that for purposes of appeal the proffer must be ac¬ 
cepted as true. McCandless v. United States, 29S U. S. 342, 
346. 

"When an offer of proof is made, unless the form and 
sufficiency of the offer are attacked by specific objections 
when made, it is the duty of the trial court and of the re¬ 
viewing court to assume that the evidence in respect to the 
offers could be supplied. McCandless v. United States, 
supra, 346. In the McCandless case the Supreme Court 
laid down the rule that if an offer of proof in the trial of 
a case (p. 346) “be an appropriate link in the chain of 
proof, that is enough”, even though the offer does not 
cover every fact necessary to prove the issue, and where 
such an offer is rejected by the trial court, on appeal the 
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offer must be considered as true, and where an appropriate 
offer is rejected, it is elementary that the rejection (p. 
348) “could not be otherwise than prejudicial” and re¬ 
quires a reversal. Here, the proffered evidence showed ap¬ 
pellant was justified in issuing the subpoenaes and acted 
in good faith when he issued them. It should also be re¬ 
membered that both Chief Judge Laws and the trial judge 
refused to permit the appellant to obtain the testimony of 
Mrs. Hodges by deposition. Judge Laws suggested a sub¬ 
poena (J.A. 43). Because of facts known to appellant, 
as shown by this record, he was fully justified in issuing 
the subpoenaes, particularly when his two requests for 
the taking of Mrs. Hodges’ deposition were denied by Chief 
Judge Laws (J.A. 43-44) and Judge Holtzoff (J.A. 44). 
Accordingly, we submit appellee has cited no case which 
supports the legality of Specification 11. The only case in 
point is Ex Parte Walter Stroud, 26S S. W\ 13, 37 A. L. R. 
1111, which squarely holds that the issuance of numerous 
subpoenaes, even where no relevant testimony is adduced, 
is not contempt. In any event, a summary proceeding will 
not lie as their issuance was not in the presence of the 
court (Rule 42a). Moreover, appellee’s intentions or mo¬ 
tives are involved hence, as held in Cooke v. United States, 
supra, p. 538, evidence of this intent cannot be excluded 
because it is a “proper part of the defense.” 

II. In answer to our contention that this case involves 
a serious question under the Sixth Amendment to the Con¬ 
stitution of the United States, because the findings below 
if sustained would detrimentally affect the duty of defense 
counsel in a criminal case, appellee states our contention 
should be brushed aside because appellant and the defend¬ 
ant Peckham participated and cooperated in a “monstrous” 
effort or conspiracy to obstruct the orderly administration 
of justice, thus “abnegating” any opportunity Peckham 
might otherwise have had to claim prejudice. As we read 
this curious argument, we understand appellee to charge 
that appellant and the defendant below were engaged in 




an “unlioly” conspiracy to obstruct the orderly admini¬ 
stration of justice. Therefore, appellee says the provi¬ 
sions of the Sixth Amendment are not applicable. First, 
we say this belated conspiracy charge asserted for the 
first time in appellee’s brief has no place in this appeal. 
The judge below in his findings (J. A. 25-28) makes no 
finding of any such conspiracy. There is just no conspir¬ 
acy theory involved in any of the specifications of contempt 
in the Certificate. How would appellee have this Court 
determine that such a conspiracy existed? Appellee sug¬ 
gests that this Court consider appellee’s brief in Peck- 
ham v. United States, No. 11,487, and also should con¬ 
sider the full records in the Peckham case and in this case, 
apart from those portions of the record which have been 
placed in the Joint Appendix at the request of appellant 
and appellee, and from these examinations conclude that 
this “monstrous” scheme to obstruct justice existed be¬ 
tween appellant and Dr. Peckham. We say that this Court 
should not follow appellee’s suggestions. As a conspiracy 
is no part of the charge of Judge Holtzoff it should form 
no part of this appeal. Moreover, if such a conspiracy 
existed, it cannot be tried under Section 42(a) but must 
be tried under Section 42(b). Sacher v. United States, 182 
F. 2d 416. 

Concerning this abortive conspiracy theory, another 
strange and far fetched argument is made by appellee. 
Appellee argues (Br. 33) because Dr. Peckham sought a 
waiver of the confidential relationship between physician 
and patient before he testified and made any disclosures 
as to his diagnosis concerning Mrs. Ott, his patient, that the 
“lengthy harangue” in support of the doctor-defendant’s 
position was a part of this monstrous conspiracy to ob¬ 
struct justice. We respectfully suggest that this Court 
read footnote 27 (pp. 33-35) of appellee’s brief. There 
it will be seen that a question of privilege certainly was 
involved in this case. The patient should have waived this 
privilege or the court should have ruled on the matter of 
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privilege before the doctor testified concerning confidential 
matters. In footnote 27 we see that the prosecutor made 
the bald statement, “There is no privilege here at all.” 
(Br. 34). We also see that the judge erroneously ruled 
(Br. 34) “I have no power to w^aive anybody’s privilege.” 

Appellant was fully justified in raising the question of 
privilege in this case. Courts have consistently upheld the 
confidential character of private communications between 
a physician or surgeon and his patient. The basic reason 
underlying this privilege is that a physician or surgeon 
cannot treat his patient adequately without a full dis¬ 
closure relating to the patient’s complaints. It is a basic 
rule that confidential communications to a physician should 
not be revealed without the consent of the patient. In the 
District of Columbia this privilege is specifically controlled 
by statute. The District of Columbia Code, 1940 Edition, 
Title 14, Section 308 provides: 

“In the courts of the District of Columbia no physi¬ 
cian or surgeon shall be permitted, without the con¬ 
sent of the person afflicted, or of his legal representa¬ 
tive, to disclose any information, confidential in its 
nature, which he shall have acquired in attending a 
patient in a professional capacity and which was neces¬ 
sary to enable him to act in that capacity, whether 
such information shall have been obtained from the 
patient or from his family or from the person or per¬ 
sons in charge of him: Provided, That this section 
shall not apply to evidence in criminal cases where the 
accused is charged with causing the death of, or in¬ 
flicting injuries upon a human being, and the disclos¬ 
ure shall be required in the interests of public justice.” 

A studv of this enactment discloses that it forbids a 
physician or surgeon, without the consent of his patient, 
or of his legal representative, from disclosing any confi¬ 
dential information he receives from the patient. The pro¬ 
viso which ends Section 308, where consent is not involved, 
provides that in criminal cases where an accused is charged 
with inflicting death to or injuries upon a human being, a 


disclosure can be made if it “be required in the interests 
of public justice.’’ Thus, it is clear that it is not in all 
criminal cases that confidential communications can be 
disclosed by a physician. This Court has had occasion to 
construe the proviso to Section 308 of our Code. In 
Hutchins v. Hutchins, 48 App. D. C. 495, this Court held: 

“ * * * it is for the Court and not the witness to 
determine whether or not facts * * * are within or 
without the limits of the statute * * V* 

As this Court held, it was the duty of Judge Holtzoff in 
the case below either to require the consent of Mrs. Ott 
before anv confidential communication was disclosed bv Dr. 

i * 

Peckham, or, in the alternative, to rule that the public 
interest required that the privilege be waived and then 
to waive that privilege. Thus, both the prosecutor and the 
judge below were wrong when they took' the position that 
no privilege was involved in this case. As Mrs. Ott was 
Dr. Peckham’s patient, what he learned from her was 
confidential and could only be disclosed in the criminal 
case below, either with the consent of Mrs. Ott, or on a 
waiver of the privilege by the presiding judge, provided 
that judge made the requisite finding required by the pro¬ 
visions of Section 308. How Mr. Offutt’s efforts, to get a 
proper ruling on this serious matter, can be considered as 
contempt or as part of a conspiracy to frustrate the ends of 
justice is not seen. 

As the appellee now admits (Br. 35) that the judge below 
used “forceful language in admonishing appellant for his 
effrontery,” it is quite plain that a prejudicial situation 
resulted in the trial below in which the judge became per¬ 
sonally involved, which resulted in a prejudicial depriva¬ 
tion to Dr. Peckham of the assistance of counsel guaranteed 
by the Sixth Amendment. This assistance means effective 
assistance, free from prejudicial conduct of the judge and 
prosecutor. Foster v. Illinois , 332 U. S. 134; Viereck v. 
United States , 318 U. S. 236, 247, 248; Whitaker v. McLean, 
supra. 
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The so-called examples of “fair treatment’’ in other 
instances cited by appellee (Br. 36-37) in no way cure the 
violations of the Sixth Amendment here involved. “Fair¬ 
ness” at one time does not cure prejudice on other occa- 
sions. 

Til-A. We have asserted that before an attorney can 
be found guilty of contempt, because of actions taken by 
him in the defense of an accused in a heated criminal case, 
his actions must be shown to have been wrong and taken 
deliberately, wilfully and in bad faith (Appellant’s Br. 
34-35). Appellee describes this contention as “patently 
frivolous” (Br. 38). Apparently appellee concedes that 
acts of insolence, as it puts them, must involve wilfullness. 
We take this to be a concession that our basic argument 
that attorneys, before they can be adjudged guilty of con¬ 
tempt, must act wrongfully, in bad faith and wilfully, is 
sound. 

Apparently the Supreme Court of the United States 
does not think our contention is frivolous. That Court in 
In Re Watts and Sachs, 190 U. S. 1, at page 32, stated that 
the basic question involved where attorneys are held 
guilty of contempt because they have violated valid orders 
of a district court is (p. 32): 

“What evidence is there that these attorneys, or either 
of them, gave any advice or took any action in bad 
faith, not in the honest discharge of their duties as 
counsel but with the deliberate intent to have the 
Federal Court set at defiance and its orders treated 
as contempt.” 

In answering this question, notwithstanding that the 
Supreme Court upheld the validity of the Federal court 
orders involved which were violated, that Court held that 
because there was no evidence of bad faith and deliberate 
intent and defiance (p. 35): 

“ * * * there is no legal evidence to sustain these 
convictions for contempt and the order in each case 
must be—‘Petitioner discharged’ ”. 
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Appellee attempts to read into the charges of the Cer¬ 
tificate below deliberate intent, wilful misconduct and bad 
faith by excerpting from those findings the words “in¬ 
solent/’ “insulting,” “discourteous” and “belligerent.” 
Also appellee argues the repeating of questions and the 
trying to create an episode which might lead to a mistrial 
supplies bad motives. This is pure argument. There are 
no findings of deliberate and wilful conduct taken in bad 
faith in the Certificate. (J.A. 25-2S) This is a criminal 
proceeding. Deficiencies in the charge and findings cannot 
be supplied by argument. Moreover, when the record is 
read we find that the judge below on numerous occasions 
has specifically found that the conduct which resulted in 
his Certificate was not done in bad faith and was not done 
intentionally by appellant. Thus, at J. A. 69 Mr. OfFutt 
stated to the court when he was accused of being belligerent 
and insolent that he did not mean to be so, whereupon the 
judge below replied, “7 am sure you didn't , but still let it 
not be done.” (Italics ours) This is an important ruling 
because the judge was dealing with many “breaches of my 
rule” by appellant (J.A. 68). Then, at J. A. 70, when the 
judge below objected to the mannerisms of appellant and 
insisted that he must be calm and courteous, appellant 
replied, “I mean to be courteous at all times, Your Honor,” 
whereupon the judge replied, “No you haven’t, you may 
not be conscious of it.” (Italics ours) Again at J. A. 73, 
when the judge below discussed the tone of Mr. OfFutt’s 
voice “on several occasions” as “being somewhat belliger¬ 
ent” the judge stated, “ And I did say you probably didn’t 
intend it as such.” (Italics ours) And again at page 89, 
after appellant had objected to the witness Ott signalling 
answers to her mother, through the nodding of her head 
(J.A. 88), the judge below suggested that counsel was act¬ 
ing in an “excitable manner and in a boisterous manner” 
(J.A. 89). 'Whereupon Mr. OfFutt stated, “I did not mean 
to be boisterous.” The judge said. “I assume that you 
didn’t mean that * * Thereafter and later in the trial 
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(J.A. 153) when appellant was endeavoring to establish 
through cross examination of Christenson, a felon, the 
paramour of Mrs. Ott, and the cause of her pregnancy, 
that he participated in the crime of abortion and was an 
accomplice, the judge suggested to Mr. Offutt that he 
should treat such a witness with a “little more courtesy”. 
Mr. Offutt thereupon assured the judge that he was being 
firm with the witness but he was entitled to get answers to 
his questions, that he was not discourteous and that he was 
speaking in a courteous tone, whereupon the judge said, 
(J.A. 153) “You have a right to be firm.” 

Thus, we say that the judge below has specifically found 
and ruled throughout the trial that appellant, in doing what 
he did, did not intend to be contemptuous, did not mean to 
be boisterous, intended no discourtesy and had a right to 
be firm. How in such circumstances it can now be argued 
by appellee that specific evil intents existed when these 
acts were done is hard to understand. Such an argument 
is clearly at variance with specific rulings of the judge 
below and is contrary to his Certificate. (J.A. 25-28) As 
the judge below has stated that the acts were not intended 
to be insolent, sarcastic or otherwise disrespectful in the 
course of the trial, we say that the cases cited in this 
section of appellee’s brief clearly are not in point. We 
have no evil motives charged or found here and they 
cannot now belatedly be supplied in appellee’s brief. 

In passing we feel we should comment on Fisher v. Pace , 
336 U. S. 155 cited by appellee (Br. 39). In the Fisher case 
an adjudication of contempt had been entered by a Texas 
court because of violations of certain rulings of the trial 
court by an attorney made in open court. On appeal the 
highest court of Texas affirmed, but the court sharply di¬ 
vided. The Supreme Court of the United States also sharp¬ 
ly divided in affirming this finding of contempt five to four. 
The majority took the view that the Texas court had in¬ 
herent power to punish certain contempts in the face of 
the court and because Texas law authorized a summary 
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procedure that such Texas practice did not deny due pro¬ 
cess of law to the petitioner. In other words, the case 
turned on state law and state procedure. Mr. Justice 
Douglas, Mr. Justice Black, Mr. Justice Murphy and Mr. 
Justice Rutledge vigorously dissented. We commend to 
this Court these dissenting opinions as they point out that 
the summary contempt power should be exercised with deli¬ 
cate care and must be narrowly confined, otherwise it be¬ 
comes an instrument of tyranny (p. 163). Moreover they 
held that freedom of speech in the court room deserves the 
same protection as freedom of speech outside the court 
room (p. 163). Further, these four justices pointed out 
that the Court should never permit a lawyer to become the 
victim of the pique of a judge because if a judge intends 
to be unfair the trial will be a farce (pp. 166-167). As these 
four eminent judges concluded, whatever the provocation 
there can be no due process in a trial, summary or other¬ 
wise, “in the absence of calm judgment and action untinged 
from anger from the bench.” The Pace case illustrates 
that appellate courts should carefully examine all sum¬ 
mary proceedings and where the essentials of a fair trial 
are not met, contempt findings based thereon should not be 
permitted to stand. We again commend to this Court 
Hovei/ v. Elliott , 167 U. S. 409, and cannot understand how 
appellee can state (Br. 17-footnote 16) that the Hovei/ case, 
a contempt decision discussing summary contempt pro¬ 
cedures in the District of Columbia courts, can be said not 
to concern “itself * * * at all with the procedures by which 
one may be adjudicated in contempt of court.” 

III-B. Specification 1. (1) June 4, 1951 (J. A. 78-79). 
Appellee argues (Br. 41-42) that appellant was guilty of 
gross impertinence because he complained of being inter¬ 
rupted while he was attempting to question out of order 
Mrs. Hodges, mother of the complaining witness. Appel¬ 
lant complained that he was being unduly restricted and 
the judge was not taking into proper cognizance the fact 
that he was examining the witness out of order. In other 
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words, appellant was stating, because, as an accommodation 
to the non-resident witness and the court, he was examining 
the witness out of order that he should be given the oppor¬ 
tunity to develop all facts that he could from her as rele¬ 
vancy would have to be ruled upon later after all the evi¬ 
dence was in, as she was being finally excused to leave the 
jurisdiction. When the court wrongfully restricted his ex¬ 
amination of this witness (JA 76-100), appellant asked leave 
to withdraw the witness and examine her after he had pre¬ 
sented his case (JA 79). This the judge below refused to 
permit and ordered appellant to proceed (JA 79) which 
appellant did. In such circumstances, how contempt can be 
spelled out against appellant is not seen. 

(2) June 4, 1952 (JA 81-82). In reply to this section of 
appellee’s brief (p. 43 et seq.) we call the attention of this 
Court to the fact that here, on June 4, early in the trial, 
because of appellant’s objection to certain mannerisms of 
and signals being made by the judge below appellant was 
immediately “jumped” by the judge and threatened with 
jail if he persisted in making such objections (JA 81). Ap¬ 
pellee tries to make something of the fact that the objec¬ 
tion was made to the conduct of the judge in open court. 
However, this Court must bear in mind that the making of 
objections in open court or at the bench is under the con¬ 
trol of the judge and not counsel. While it may be prefera¬ 
ble sometimes that such objections be made at the bench, 
the matter is still one under the control of the trial judge. 
The trial judge, not counsel, is the “master of ceremonies” 
in control of the trial or “show” as the case may be. The 
trial judge did not see fit to have such objections made at 
the bench and earlier had refused bench conferences, and 
later in the trial cut ofif bench conferences (JA 218). In 
such circumstances, we do not see how the fact that the ob¬ 
jections were made in open court aids the contempt citation. 
As a matter of fact, the trial judge does not make any as¬ 
sertion in his Certificate of Contempt (JA 25-28) that he 
finds appellant guilty of contempt because he made some 
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objections in open court and not at the bench. His finding 
is based upon the fact that he considers the making of 
the objections, whether in open court or at the bench, as 
“insolence,” and when made, threatened counsel (in open 
court and at the bench) with jail at the end of the trial if 
he continued to make such objections. 

How are mannerisms, gestures, movements of a judge 
to be shown ? Obviously they do not appear in the record. 
Hence how should this Court evaluate these matters to in¬ 
sure a fair trial? Of course, the best means would be a 
motion picture. But we have none. The next best where 
tones of voice are involved would be a recording. This we 
have but access to it is denied appellant. As a last resort 
a word description of the conduct must be resorted to. But 
here this Court must depend upon the contestants’ narra¬ 
tive to measure the questionable conduct below. However, 
gestures and facial expressions are ephemeral and fluid 
and evidence the emotions which caused them. . In this 
case the record shows these gestures and expressions. Re¬ 
marks like “stupid,” “insolent,” and the like are emo¬ 
tional and are always accompanied by facial expressions 
and usually with gestures and bodily movements. These can 
prejudice a cause. As this Court is aware of, the place to 
win cases is in the trial court. If a lawyer feels his client’s 
defense is being prejudiced by such conduct of the trial 
judge he must act. When cut off or of he is cowed into 
inaction, an appellate court could rule in favor of the judge 
because of an inadequate record. The Butler • and similar 
cases involve attempts to bring this forbidding situation 
to the attention of this Court for correction and an attorney 
should not be held in contempt for following these deci¬ 
sions. Nor should he be required to make such objections 

at his peril. 

And the question of where these objections should occur 
must be controlled by the actualities of the situation. When 
a trial judge takes his hostile attitude in the presence of 
the jury and does prejudicial things before the jury, should 
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not counsel attempt to correct the prejudice resulting by 
thereupon stating his position in the jury’s presence? He 
should have the right to defend his client and himself on 
the battleground of the judge’s choosing. If the judge’s 
choice is the open court it should be fought there. Bench 
conferences of course play a part in trial work, but the 
realities of the situation must be understood by this Court 
if fair trials are to be protected, and an attorney allowed 
to perform his sacred duty to his client, particularly in 
criminal cases. We will cite instances where the judge’s 
actions occurred in the presence of the jury, which neces¬ 
sarily required an answer then and there, by appellant if his 
client’s rights were to be protected properly. Instances of 
this in the presence of the jury are JA 55, 7*0, 196-197, 207, 
210-211, 229 and 251. 

And see: 

(JA 88) 

The Court: You must not cause any commotion, Mr. 
Offutt; you must behave yourself. 

The Court: You are guilty of a serious breach of de¬ 
corum. Please bear in mind the admonition I made at the 
bench. 

The Court: No, you ask the question again. You inter¬ 
rupted yourself, you know, by this commotion. 

(JA 130-131) 

Mr. Offutt: When you jump from the seat up to the desk, 
it does, because most of the time you reprimand me or stop 
me, and I am very much upset and nervous about this. 

The Court: Don’t be absurd, Mr. Offutt. 

• •*••**••* 

Mr. Offutt: If you will be patient wdth me, Your Honor. 

The Court: No; you tax my patience. 
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(JA 135) 

Mr. Offutt: I would like to ask a couple of questions. 
The Court: Mr. Offutt, I want to suggest to you most 
emphatically that you may not use the tone of voice that 
you just now used in addressing the Court. You must not 
transgress my admonition. 

Mr. Offutt: If Your Honor please, I don’t mean—I raise 
my voice a little bit—what is it? Is it the raising of the 
voice, the intonation? What is it, I can’t understand it. 

The Court: My statement is sufficient. You don’t show 
the proper manner and proper respect for the Court. 
*##*#••••• 
(JA 154) 

Mr. Offutt: Xow, if your Honor please, I object to vour 
Honor signaling me down with your hand each time. 

The Court: Well, you keep your seat or I will have the 
marshal make vou resume vour seat. 

(JA 158) 

Mr. Offutt: Your Honor, it is very difficult to examine 
the witness with your Honor interrupting me and Mr. Mc¬ 
Laughlin both interrupting me. 

The Court: I think vou are verv discourteous to the 
Court. 

Mr. Offutt: I don’t mean to be discourteous. 

The Court: It is the Court’s duty to interrupt you, Mr. 
Offutt, if you are asking questions that are irrelevant or 
repetitious. 

Mr. Offutt: I don’t mean to be repetitious, your Honor 
—it’s hard to cover— 

The Court: You must not address the Court in that 
manner. 

**#*•••••• 

(JA 162) 

Mr. Offutt: I object to the long dissertation about it (of 
Mr. McLaughlin not the judge). I made no argument; 
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Your Honor has not permitted me to make any argument, 
and I merely object to Mr. McLaughlin— 

The Court: I think you are getting very discourteous to 
the Court. 

(JA 173) 

The Court: Don’t you dare repeat questions in a differ¬ 
ent form after I have excluded them. 

Mr. Offutt: If your Honor please, I am sorry to have to 
object to this, but I object to you raising your voice and 
shaking your hand at me in the presence of the jury. 

The Court: Yes, I am going to shake my finger at you 
some more if you do not behave yourself. 

(JA 216) 

Mr. Offutt: If Your Honor please, I object to Your 
Honor interrupting me like this; it diverts my attention. 

The Court: The court will protect every witness against 
discourteous treatment by any counsel. 

Mr. Offutt: I submit that is not discourteous; there is 
nothing I have done except the proper manner of a lawyer 
in examining a witness. 

The Court: Now the Court doesn’t invite any replies 
to its comments. 

*•*••••••• 

(JA 223) 

Mr. Offutt: I object to you looking over at counsel when 
I ask the question, and then Mr. McLaughlin stands up. 
The Court: I think that is an insolent remark. 

Mr. Offutt: Sir? 

The Court: I think that is an insolent remark, and a 
contumacious remark. 

Mr. Offutt: Your Honor looked over here. I want the 
record to show that, Your Honor. 




The Court: I say you are contumacious and insolent. 
Don’t repeat that conduct. 

(JA 224-225) 

Q. * * # May I come to the bench, Your Honor? 

The Court: No, you may not come to the bench. 

Mr. Offutt: Shall I ask the question? 

The Court: No, you may not come to the bench. 

Mr. Offutt: Shall I ask the question and have you rule 
on it? I am not sure of Your Honor’s ruling; there have 
been so many things you objected to and ruled on and I 
am not sure of this question, so I don’t want to evade or 
to be accused of evading or invading Your Honor’s ruling. 
May I ask Your Honor at the bench what the ruling is? 
The Court: No, you may not. Proceed. 

Mr. Offutt: I am telling Your Honor I don’t remember, 
and that’s why I want to come to the bench. I don’t want 
to be accused of evading Your Honor’s ruling. I don’t 
remember. Shall I ask the question before I come to the 
bench? 

The Court: Don’t address any interrogations to the 
Court. 

• • • • * ■ * • • • • 

The Court: I say that evades my ruling, because I ruled 
before, and I ruled yesterday, you may not inquire into 
those matters. I think it is the duty of counsel to remem¬ 
ber the Court’s rulings. I think that was an outrageous 
question, • • * 

(JA 226) 

Mr. Offutt: I object to your Honor raising your hand like 
that. I don’t— 

The Court: Now, that is an insolent remark. 
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Mr. Offutt: I want the record to show yon raised your 
hand. 

The Court: I think you are losing your mind, Mr. Offutt. 

• •••*•*••• 

(JA 231) 

Mr. Offutt: * # * I object to your Honor smiling. 

The Court: You are insolent, Mr. Offutt; that is another 
case of insolence. 

• ••••••*•• 

(JA 245) 

The Court: Mr. Offutt, you must not address the court 
in such an excited and provocative manner. 

• •••**•••• 

(JA 250) 

The Court: Don’t argue with the Court. 

Mr. Offutt: I am not arguing with the Court, Your 
Honor. 

The Court: Don’t answer back to the Court, either. 

• ••••••••• 

Mr. Offutt: Thank you, Your Honor. Your Honor, I 
object to your raising your voice like that and shouting at 
me, and I urge Your Honor not to do it. 

The Court: Well, you are misbehaving, Mr. Offutt. 

Mr. Offutt: And I have a right— 

The Court: And it is my function to hold the reins tight 
and preserve order and decorum in the courtroom. 

Mr. Offutt: But not to yell at me, Your Honor. And 
I submit I am entitled, and my duty is to make objections 
and to state for the record, and I am putting my objections 
on the record. 

The Court: You have forfeited your right to be treated 
with the courtesy that this Court extends to all members 
of the Bar. 

• ••••••••• 



Appellee’s final contention (Br. 44) that this Court should 
uphold the contempt findings as they were part of an “un¬ 
holy scheme to arouse the ire of the trial judge” is with¬ 
out merit, because there is no such charge in the Certificate. 
Moreover, any such “scheme” could not have occurred en¬ 
tirely in the presence of the court, and, therefore, could 
not have been proceeded with under Rule 42(a). 

Specifications 2 to 4 (3)-(49) (Br. 44-77). We have 
carefully considered with appropriate references to the 
Joint Appendix and the authorities, these specifications 
of the Certificate of Contempt. In answer to their treat¬ 
ment by appellee, we refer this Court to our detailed dis¬ 
cussion of these instances in our brief (Br. 3S-70). Earlier 
in appellee’s brief (p. 41) and in the discussion of the fore¬ 
going specifications, appellee makes the statement that 
false statements made in open court are contemptuous. 
Specification 5 is based on this erroneous premise (JA 27) 
We submit appellee and the judge below misconceive the 
law in this regard. Such a theory would erroneously at¬ 
tribute to false statements made in open court an inherent 
obstructiveness or contumacy. False statements or perjury 
in open court, standing alone, are not contempt. Ex parte 
Hudgings, 249 U.S. 378, 383, 384, 385. 

Both the judge below and appellee treat statements made 
in open court, characterized as “false”, as contempt. While 
the lower Federal courts have treated false statements, in¬ 
cluding false testimony, given in open court, as contempt 
of court, this has been held to be erroneous by the Supreme 
Court of the United States in Ex Parte Hudgings , supra. 
In the Hudgings case, the Supreme Court held (p. 383) that 
to be contempt there must be added to false testimony an 
“obstruction to the performance of judicial duty”. That 
Court pointed out that, while there are cases which treat 
perjury as contempt, such treatment is a mistake since 
it (p. 383): 

“* * * overlooks or misconceives the essential charac¬ 
teristics of the obstructive tendency underlying the 
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contempt power or, mistakinglv attributes a necessari¬ 
ly inherent obstructive effect to false swearing.” 

Specification 5 (JA 27) fails to charge and find that the 
false statements referred to by the judge below obstructed 
the performance of judicial duty or had any obstructive 
effect to the course of the proceedings below. As these es¬ 
sentials of contempt involved in the giving of false state¬ 
ments in the course of a trial were not included in the 
certificate this charge and finding must fall. 

On this point the language of the Supreme Court in the 
Hudgings case is conclusive (p. 383, 384, 3S5): 

“It is true that there are decided cases which treat 
perjury, without any other element, as adequate to 
sustain a punishment for contempt. But the mistake 
is, we think, evident, since it either overlooks or mis¬ 
conceives the essential characteristic of the obstruc¬ 
tive tendency underlying the contempt power, or mis¬ 
takenly attributes a necessarily inherent obstructive 
effect to false swearing. It the conception were true, 
it would follow that when a court entertained the 
opinion that a witness was testifying untruthfully the 
power would result to impose a punishment for con¬ 
tempt with the object or purpose of exacting from the 
witness a character of testimony which the court 
would deem to be truthful; and thus it would come to 
pass that a potentiality of oppression and wrong 
would result and the freedom of the citizen when called 
as a witness in a court would be gravely imperiled. 

Testing the power to make the commitment which 
is under consideration in this case by the principles 
thus stated, we are of opinion that the commitment 
was void for excess of power—a conclusion irresistibly 
following from the fact that the punishment was im¬ 
posed for the supposed perjury alone without refer¬ 
ence to any circumstance or condition giving to it an 
obstructive effect. Indeed, when the provision of the 
commitment directing that the punishment should 
continue to be enforced until the contempt, that is, 
the perjury, was purged, the impression necessarily 
arises that it was assumed that the power existed to 
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hold the witness in confinement under the punishment 
until he consented to give a character of testimony 
which in the opinion of the court would not be per¬ 
jured. 

In view of the nature of the case, of the relation 
which the question which it involves bears generally 
to the power and duty of courts in the performance 
of their functions, of the dangerous effect on the 
liberty of the citizen when called upon as a witness 
in a court which might result if the erroneous doctrine 
upon which the order under review was based were not 
promptly corrected, we are of the opinion that the 
case is an exception to the general rules of procedure 
to which we have at the outset referred, and there¬ 
fore that our duty exacts that we finally dispose of 
the questions in the proceeding for habeas corpus 
which is before us. It is therefore 

Ordered that the petitioner be discharged.” 

To the same effect is the recent case of United States v. 
Arbuckle, 48 F. Supp. 537. There Justice Laws of our 
District Court considered false testimony given in open 
court and in a well considered opinion reached the con¬ 
clusion that the decided cases establish that contempt in 
perjury cases will He only where perjury “blocks the in¬ 
quiry.” In reaching this conclusion, Justice Laws held 
(p. 538): 

What, then, is perjury having the “obstructive effect” 
to which the Supreme Court referred? A study of the 
decided cases which bear on this point seems to estab¬ 
lish that it is “perjury which blocks the inquiry.” 
This is the definition given by Hand, J., in United 
States v. Appel , D. C. 211 F. 495, a case referred to by 
the Supreme Court, in its Hudgings’ decision, as illus¬ 
trating its view. If false testimonv given in a case 
results in defiance of the Court or in frustration of 
its right to obtain testimony, then the witness in legal 
effect is contumacious, he is a contemnor, as well as a 
perjurer, and may be punished for contempt. But if 
the witness fullv gives testimonv, and in so doing 
testifies falsely, not in order to prevent the inquiry, 
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but only in order to deceive, there is no contumacity, 
no blocking of the inquiry, and the remedy is solely 
by indictment for prejury and trial by jury. 

And to the same effect is the case of United States v. 
Appel, 211 F. 495 Cited with approval in the Budging S' 
and Arbuckle cases. 

Clark v. United States, 289 U. S. 1, 63 S. Ct. 470, 87 
L. Ed. 609 (1933), cited by appellee (Br. 41) is not to the 
contrary and supports our contentions. Notwithstanding 
that Clark’s statements were made in open court, the trial 
court proceeded on notice and a rule to show cause and gave 
a full hearing. It therefore also supports our contention 
that here a summary proceeding was improper. The 
Clark case holds (p. 10) that concealment of the truth 
by a juror in order to illegally become a juror “if its 
tendency and design are to obstruct the processes of 
justice” can be a contempt; and (p. 11) “an obstruction 
to the performance of judicial duty resulting from an act 
done in the presence of the court is * * * the character¬ 
istic upon which the power to punish for contempt must 
rest. * * * Ex parte Bridgings, 249 U. S. 378, 383.” 
(Italics ours.) A person is not punished for contempt 
(p. 11) “for concealment” or “false” statements. The 
punishment is (p. 11) for obstructing “the course of 
justice.” Perjury (i.e. a false statement) is not enough 

(p. 11). 

In the Boivles 2 and Paris 3 cases, cited by appellees (Br. 
41), obstructions to the administrative of justice were 
found, but then only after full hearings on the evidence 
were had. In the Paris case the hearing lasted from July 
10 to August 10. The Bowles case specifically held (p. 850) 
that admittedly false statements of a person that he was a 
member of the bar made in open court could not be 
punished summarily, and it was error to impose punish- 

2 BwIm v. United States , 50 F. 2d 848 (4th Cir. 1931). 

3 Jn re Paris, 4 F. Supp. 878 (D.C.S. N.Y. 1933). 
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liient without an opportunity to answer and present evi¬ 
dence. 

Nor is the Alba-no 4 case in point. There false grounds 
were used in an effort to delay a case and a delay of the 
court's business resulted. 

Specification 4 (50a-55) (Br. 77-SO). Appellee contends 
that appellant is guilty of contempt because of boisterous¬ 
ness, belligerency and offensiveness attending verbal 
utterances. However, appellee is forced to admit that 
these circumstances cannot be found in the record in this 
case. (Br. 77) Therefore, appellee argues that this Court 
should sustain this finding of contempt based on the tonal 
qualities of appellant’s voice by relying upon the fairness 
of the presiding judge below in this situation. We submit 
that the record, as we have shown in our brief (pp. 70-74) 
will not support this charge. In any event, these tonal 
qualities could be easily resolved by the hearing of the 
tape recording made by the reporter in this case. We can 
well understand why appellee opposes our motion to hear 
this tape recording, as we are of the opinion that the tape 
recording will show that appellant was neither boisterous, 
belligerent, discourteous nor offensive in the tones of his 
voice as used by him in addressing the judge below when 
the surrounding facts and circumstances are considered. 

Specification 5. (Br. S0-S6) We have heretofore shown 
in this reply brief that false statements, even when sworn 
to in open court, are not contempt. They can only be 
contempt when they block the inquiry or frustrate the 
ends of justice. Neither of these situations occurred here, 
hence no contempt occurred. Moreover, as we stated in 
our brief, there is no merit to the contention that the ap¬ 
pellant made false statements to the court. Given the 
opportunity appellant asserts that he can estabish that 
he made no false statements in the trial below. The state¬ 
ments he made were justified by the record and were not 


4 Albaro v. Commonwealth, 315 Mass. 531, 53 N.E. 2d 690 (1944). 


false. To resolve an issue involving charges of false state¬ 
ments a hearing is required. Bowles v. United States, 50 
F. 2d 848, 850. 

Specifications 6, 7, 8, 9, 10, 11 and 12, (56)-(68) (Br. 86- 
101), are fully considered in our brief (Br. 77-92) and 
require no further answer here. 

ANSWERS TO QUESTIONS OF THIS COURT MADE TO COUNSEL 
FOR APPELLANT DURING ORAL ARGUMENT 

(A). During the oral argument this Court asked that 
record references be furnished the Court showing the fol¬ 
lowing: When the real controversy first arose and when 
did the trial judge first threaten appellant with jail if he 
interposed objections to the conduct of the judge. We say 
that the judge below first became personally involved in a 
controversy with appellant during an examination of the 
witness Mrs. Hodges, mother of Mary Ott, the prosecuting 
witness, on June 4, 1952 (J.A. 81-82). Appellant made an 
objection to the judge raising his hand and leaning for¬ 
ward and looking at the district attorney before he made 
an objection. The judge below did not deny this conduct 
but immediately ordered appellant to come to the bench 
and stated, “Mr. Offutt, if you continue your insolent 
remarks, I am warning you now at the end of this trial 
I will commit you to jail for contempt of court.” Where¬ 
upon appellant asked the judge if he did not have the 
right to make such objections, to w T hich the judge replied, 
“You have no right to address questions to this court— 
I am warning you if you persist in your unethical and 
discourteous conduct, I shall send you to jail at the end 
of this trial. I shall not fine you, I shall send you to 
jail.” Thus, it seems clear that the ire of the trial judge 
here first arose and continued thereafter whenever appel¬ 
lant objected to the personal mannerisms and conduct of 
the judge. This first instance clearly illustrates the ex¬ 
plosiveness of the situation in which appellant found him¬ 
self in endeavoring to carry out his duty to his client as 
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set forth in Butler v. United States, SS U.S. App. D.C. 140, 
188 F. 2d 24. 

(B) This Court further asked for references to the in¬ 
stances when the judge below first denied appellant the 
right to come to the bench for the purpose of stating 
objections. Appellant was denied the right to approach 
the bench on several occasions, (J.A. 57, 133, 137, 156, 213, 
218, 224, 238, 247, Peckliam J.A. 163, ISO, 204, 207, 208, 
279, C.R. 616, 61S, 622, 623) starting as early as June 2, 
1952 (C.R. 139): 

Mr. Offutt: Just a moment. I object. May we approach 
the bench? 

The Court: Objection overruled. 

Mr. Offutt: May we approach the bench? 

The Court: No. 

Now compare the judge's attitude toward the prosecutor 
two pages later (C.R. 41): 

Mr. Laughlin: May we approach the bench? 

The Court: Yes, indeed. 

(C.R. 142): 

Mr. Offutt: * * * I want to call Your Honor’s attention 
to something and make a proffer at this time, about inter¬ 
ference with my witnesses, with the process of this Court. 
The Court: You may not make a proffer at this time. 

You may proceed, gentlemen. 

• *•••••• •• 

(C. R. 172): 

Mr. Offutt: May I make a proffer, to complete the 
record: may I make a proffer at the bench? 

The Court: No; you cannot make a proffer on cross- 
examination, because you never can tell—you cannot 
forecast what the witness’ answer will be. I will sustain 
the objection. 

And again on June 3, 1952 (C. R. 239): 

Mr. Offutt: Your Honor, may I make a proffer of what 
this will show? 
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The Court: No. 

Mr. Offutt: And what the inquiry may develop? 

The Court: I have said this time and time again, that 
making proffer is not appropriate on cross examination 
of a witness— 

• «•#*****• 

The Court: Do not suggest any further proffers dur¬ 
ing cross examination. 

********** 

(C. R. 261): 

By Mr. Offutt: 

Q. Didn't you tell Major Spring, after you had been 
down here in the cell block to see Mr. Christianson, that 
you had spent most of the whole day in this courthouse, 
and it was on Saturday? 

The Court: I am going to exclude that as immaterial. 
Mr. Offutt: All right. 

The Court: I think we ought to make more expeditious 
progress with this cross examination. 

Mr. Offutt: Well, Your Honor, I am having difficulty 
in— 

The Court: No, you are wasting too much time. You 
may proceed. 

Mr. Offutt: May I approach the bench so I can save 
some time, and tell Your Honor what I want to ask? It 
will save time. 

The Court: No, proceed. We will save time by your 
proceeding. 

(C. R. 264, J. A. 57): 

The Court: Objections sustained. * * * 

Mr. Offutt: Can’t I ask her what time— 

The Court: No. Ask the next question. 

Mr. Offutt: May I come to the bench— 
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The Court: Xo. Ask the next question. 

Mr. Offutt: Your Honor, I wish vou would let me come 
to the bench a moment so I can get myself straight on 
vour ruling. 

The Court: I have stated the rules— 

• #•••••• • # 

(C. R. 2S6): 

Mr. Offutt: Your Honor, I want to ask a question and 
I don’t want to—may I come to the bench— 

The Court: You may ask a proper question. 

Mr. Offutt: May I come to the bench to be sure of Your 
Honor’s ruling? 

The Court: I cannot read your mind and I cannot rule 
on your questions before you ask them because I do not 
know what your question will be. 

Mr. Offutt: 'Well, I can’t tell what the ruling is. 

The Court: Proceed, please. 

#•* * # • • * * * • 

(C. R. 385) 

Mr. Offutt: Your Honor, may I approach the bench just 
a moment. 

The Court: X’o. Proceed. 

Mr. Offutt: There is something came to me from my 
notes; may I approach the bench? 

The Court: You may make any statement you wish. 

(C. R. 472) 

Mr. Offutt: May we approach the bench for something 
that Y T our Honor said you would rule on? 

The Court: Xo. 

• •••••!••• 

Our references are to the transcript because most of these 
instances were not printed as a part of the Joint Appendix. 

Further, on many occasions throughout the trial appel¬ 
lant was cut off by the judge below’ w’hile making objec¬ 
tions for the record (J.A. 129, 173, 207, 214, 215, 218) in 
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violation of this Court’s ruling in Butler v. United States, 
88 U.S. App. D.C. 140,188 F. 2d 24. 

Finally, the trial judge, after numerous refusals to ap¬ 
pellant approaching the bench, (C.R. 616, 622, 623; J.A. 136, 
137), stated (C.R. 1134): 

The Court: I say if it relates to some other matter you 
may state it. 

Mr. Offutt: In open court ? I would rather do it at the 
bench. 

The Court: Yes; yes. I don’t want you coming to the 
bench. 

The trial court further stated (C.R. 1135): 

The Court: Now make your tender and make it quickly 
and briefly. 

*••#•••••• 

Mr. Offutt: * * * I want to show by this witness that Mrs. 
Mary Lee Ott told Mrs. Steerman that her husband was 
down at Quantico, Virginia— 

The Court: I am going to exclude all that. That is im¬ 
material. 

We will stop further tenders. I will exclude that whole 
line of inquiry. * * V’ (J.A. 228). 

• **•••*••• 

This stopping of further tenders occurred while Myrtle 
A. Stearman, a defense witness, was on the stand. In an 
attempt to have the record reflect the conduct of the judge, 
below, appellant made objections concerning his actions. 
The first attempt was on June 4, 1952 (Tr. 7) (C.R. 143). 
The second attempt was on June 4, 1952 (Tr. 13) (C.R. 
419). This material is not in the Joint Appendix. Again, 
on June 4, 1952 (J.A. 81-82) the third attempt was made, 
and on this occasion the judge below obviously became 
angry and threatened appellant with jail if he persisted in 
making such objections to the judge’s actions. Carrying 
out the threat implicit in this warning, the judge treated 
the first effort and every effort by appellant thereafter to 
have the record properly reflect the actions, conduct and 
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personal mannerisms of the trial judge as a basis for 
fourteen contempt charges as follows: No. 2 (J.A. Sl-82); 
No. 3 (J.A. 113-114); No. 6 (J.A. 146); No. 7 (J.A. 154- 
155); No. 8 (J.A. 157-158); No. 10 (J.A. 177-179); No. 11 
(J.A. 195-196); No. 12 (J.A. 209-210); No. 14 (J.A. 221- 
222); No. 15 (J.A. 228-229); No. 16 (J.A. 229-230); No. 30 
(J.A. 172-173); No. 42 (J.A. 226-227); No. 47 (J.A. 215- 
216). 

When these specific instances are read in context and 
are considered in the light of the trial judge’s conduct, 
we submit that these actions of appellant to have the 
record reflect the actions of the judge below were probably 
responsible for the other contempt citations which are in¬ 
volved in the Certificate and for which we submit there 
is no substantial basis of fact in the record. Moreover, 
appellant was obviously confused, to say the least, by the. 
inconsistent and contradictory rulings of the judge below 
and his threatening attitude, which we will paraphrase 
from the record. “Come to the Bench. You may not come 
to the Bench. Don't ask a question that violates my ruling. 
I will not answer questions on my rulings. Ask your 
questions. I don’t rule in advance on questions. Make 
your proffer in open court. No, I will cut off all proffers, 
and so on.” Certainly confusion of counsel in such a con¬ 
fused situation is not contempt. 

Finally as a full hearing has not been afforded concern¬ 
ing appellant’s motives, intents and purposes in taking the 
actions he did below in the defense of his accused client, 
the judcrment below is abortive and invalid because based 
upon an incomplete and improper record. Ohio Bell Tel. 
Co. v. Comm’n., 301 IT. S. 292. 
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CONCLUSION 

We submit that appellant, trial counsel in the criminal 
case below, as best he could only attempted to do his duty 
honestly and, as he understood that duty, to protect the 
rights of his client, an accused, that he is not guilty of the 
contempt of court charged against him by the judge below 
and that the unwarranted and summary judgment entered 
by that judge against him should be reversed. 

Respectfully submitted, 

Warren E. Magee 
745 Shoreham Building 
Washington 5, D. C. 

Charlotte Maskey 
927 15th Street, N.W. 
Washington 5, D. C. 

Attorneys for Appellant 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,446 

Dorsey K. Offutt, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF FOR APPELLEE 


COUNTERSTATEMENT ON BE HAL F OF THE UNITED STATES 

During the course of the appellant’s argument in chief before 
this Court on June 24, 1953, it was asserted by his counsel that 
many of the contempt charges contained in the trial court’s 
certificate 1 were improperly predicated upon the appellant’s 
attempts, in accordance with the procedures prescribed in 
Billed v. United States , 87 U. S. App. D. C. 274, 184 F. 2d 
394 (1950). and Butler v. United States, 88 U. S. App. D. C. 
140, 18S F. 2d 24 (1951), to characterize for the record those 
facial expressions, gesticulations, intonations, etc., of the trial 
court which he felt to be prejudicial to his client, the defendant 
Peckham. In these circumstances, it was contended, appellant 
could not be properly adjudicated in contempt. 

In answer to the above argument, the Government stated 
that the appellant’s objections to the allegedly prejudicial 
mannerisms of the trial judge were not interposed in good 

1 The appellant suggests that not less than fourteen contempt charges 
were based on his objections to the Court’s mannerisms (Br. 38). 

( 1 ) 
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faith, but rather, were obviously designed to create tension, 
confusion and disturbance in the courtroom. To demonstrate 
lack of good faith, it was pointed out, inter alia . that on numer¬ 
ous occasions the appellant, in direct and deliberate violation 
of the Billed and Butler cases upon which he strenuously relied, 
raised his objections to the intonations and gestures of the trial 
judge in the presence of the jury. 

In replying to the Government’s argument above, the ap¬ 
pellant attempted to justify his actions by stating that he was 
required to express his objections in open court because the 
trial judge refused to permit him to approach the bench for 
that purpose. 

Whereupon, the Court, through Judge Bazelon, propounded 
certain questions of counsel for the appellant, and because the 
answers thereto were not readily available, it was agreed that 
such answers would be set forth in the appellant’s reply brief. 
In view of the apparent misunderstanding on the part of 
counsel for appellant as to the nature and scope of the infor¬ 
mation sought by the Court, the Government deems it ap¬ 
propriate to restate the questions asked of appellant and 
provide the answers thereto. 

ARGUMENT 

I 

Appellant has inaccurately restated the questions propounded 

to him by the Court 

In his reply brief (Br. 33-34), the appellant has stated the 
questions asked of him as follows: 

(1) “When [did] the real controversy [between court 
and counsel] first [arise] and when did the trial judge 
first threaten appellant with jail if he interposed ob¬ 
jections to the conduct of the judge?” 

(2) “When [did] the judge below first [deny] ap¬ 
pellant the right to come to the bench for the purpose 
of stating objections?” 

We submit that the Court did not request appellant to 
supply answers to the above questions. 
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II 

i 

The Government's restatement of the questions asked by the 
Court, and the answers thereto 

It is our understanding that the Court sought answers to the 
following questions: 

(1) When did the appellant first object to facial expressions, 
gesticulations, intonations, etc. (hereinafter referred to as the 
Billed objection), of the trial judge, and under what circum¬ 
stances? 

(2) On how many occasions was the Billed objection made 
by the appellant, and under what circumstances? 

(3) On how many occasions did the appellant request to 
approach the bench for the purpose of making a Billed objec¬ 
tion? 

(4) On how many occasions was appellant rebuffed in his 
effort to enter a Billed objection at the bench? 

Answer to Question (1 ): The first clearly recognizable Billed 
objection 2 by the appellant was made, as indicated in his reply 
brief (Br. 33), on Juno 4,1952, in open court, and in the follow¬ 
ing manner: 

By Mr. Offutt: 

Q. Did you have a conversation with her? Just 
answer yes or no, the Court said. 

A. Yes. 

Q. Before having a conversation with that lady, had 
you ever been told by anybody in connection with my 
office anything about the facts of this case? 

Mr. McLaughlin. I object to that. 

The Court. Objection sustained. 

Mr. Offutt, 7/ Your Honor please , I object to Your 
Honor raising your hand and leaning forward and look¬ 
ing at the District Attorney before he makes an 
objection. 

The Court. Mr. Offutt, will counsel please come to 
the bench? 

: The appellant gave warning earlier, however, that he intended to make 
use of the Billed opinion \n this ease. See R. 206, 413. 
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(Thereupon, counsel approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. Mr. Offutt, if you continue your insolent 
remarks., I am warning you now. at the end of this trial 
I will commit you to jail for contempt of court. 

Mr. Offutt. Didn't Your Honor do that? 

The Court. You have no right to address questions 
to the Court. Out of kindness to you I am warning you 
that if you persist in your unethical and discourteous 
conduct, I shall send you ?o jail at the end of this trial. 
I shall not fine you; I shall send you to jail. 

Mr. Offutt. I don't mean it as a discourtesy. Judge 
Stephens said we should put these things in the record 
as they happen, and I saw Your Honor did it yesterday, 
you screamed so and you jumped forward and I thought 
you had said something. (J. A. SI.) 

The Court. Go back to counsel table; I have given 
you my warning. 

Mr. Offutt. I won't make any statement about that. 
(J. A. S2). 

The following observations are to be noted with respect to 
the above quoted incident: 

(1) The objection was made in the presence of the jury; 

(2) Appellant did not request to approach the bench for the 
purpose of making the objection; 

(3) Prior to this incident, the appellant had requested a 
bench conference on fourteen different occasions. The re¬ 
quest was granted in seven instances (R. 91, 124, 149, 154, 327, 
361. 401—402). and denied an equal number of times (R. 139. 
172, 224, 261,264. 2S6.3S5-3S6). In no instance, however, did 
the proposed subject-matter of the bench conference relate to 
a Billed objection. 

(4) An examination of the remarks made by the trial judge 
at the bench indicates clearly, that appellant was not criti¬ 
cized for making the Billed objection, as such, nor was he or¬ 
dered to refrain from so doing in the future. Rather, appellant 
was severely criticized for making such an objection without 
foundation. And thin was the basis of the court's remarks in 
connection with the Billed, objections throughout the trial. 
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Answer to Question (2): Following the above-cited incident, 
the appellant made twenty-three Billed objections, sixteen of 
which were made in the presence of the jury (R. 431, 591-592, 
727, 91S, 102G, 1074-1075, 10S2, 1097-109S, 1123, 1131, 1168, 
1334-1335, 1336, 1341, 1448, 1460), and seven of which were 
made at the bench (R. 473, 633, 672, SS5, 939-941, 1068,1081). 
It is to be noted that on none of these occasions, however, was a 
bench conference requested or called for the purpose of making 
or considering a Billed objection. 

Answer to Question (8) : Our examination of the record indi¬ 
cates quite clearly that appellant at no time requested the court 
to approach the bench for the purpose of making a Billed 
objection. 

Answer to Question (4) : Again, the record discloses not a 
single instance in which the appellant was denied the oppor¬ 
tunity to make a Billed objection at the bench, having first re¬ 
quested an opportunity so to do. 

It appears that the appellant specifically sought to approach 
the bench during the trial on seventy-three occasions; his re¬ 
quest was granted in twenty-seven instances (R. 91, 124, 149, 
154, 327, 361, 401, 440, 467, 491, 56S. 670. 757, S14. 854, 865, 
SS5, 920, 936. 97S. 1027, 1067, 1291, 1521. 1662. 1697, 1836), 
and denied in forty-six instances (R. 139, 172, 224, 261. 264, 
2S6, 3S5-3S6, 472-473, 611. 612, 615, 617’ 622, 623, 773, 725, 
762, 811, 842. 848. 849, 932, 1021, 1022, 1095, 1097, 1107, 1126, 
1127-112S, 1134,1179,1197,1203,1227, 1300,1306,1327,1534, 
1559, 1561, 1644. 1673, 1677, 1866, 1S6S, 1S71). On each oc¬ 
casion the appellant stated the purpose for which he desired 
a bench conference, but never did he indicate that he wished 
to make a Billed objection. 

CONCLUSION 

In Billed v. United States, 87 U. S. App. D. C. 274, 184 F. 
2d 394, this Court stated the rule here under consideration 
as follows: 

It is our view' that if the intonations and gestures of a 
trial judge are erroneously detrimental to a defendant 
in a criminal case it is the duty of counsel to record fully 
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and accurately, at the time and on the record, although 
not in the hearing of the jury, what has transpired. 

The appellant, recognizing that he did not comply with the 
clear and unequivocal direction of this Court that objections to 
the judge's mannerisms are to be made out of the presence of 
the jury, now suggests (Br. 21-23) (1) that such direction is 
permissive rather than mandatory, and (2) that in any event 
the trial court would not permit the objections in question to 
be made at the bench. The first suggestion is refuted by the 
plain terms of this Court's opinion in Billed (see Gov't. Br. p. 
74). and the second is palpably false. 

We remain firm in our position, as substantiated by the 
record, that the appellant neither sought nor was denied the 
opportunity to approach the bench for the purpose of placing 
his objections to the intonations and gesticulations of the trial 
judge on the record. To have questioned the court's integrity 
in the presence of the jury, as the appellant did, was demon¬ 
strably contumacious. 

Leo A. Rover, 

United States Attorney. 

William J. Peck, 
Assistant United States Attorney. 
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